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BACKGROUND

BUSINESS IN OUTER SPACE

T

HE STRUCTURE of the space industry is changing rapidly
due to developments in the regulatory environment, technologies, commercial strategies, and consumer demands.1 Over
the last five to ten years, most developed countries have introduced competition in satellite networks and services, and with
the enactment of the WTO-Agreement on Basic Telecommuni1 See OCDE/GD (95) 109, Satellite Communication: Structural Change and
Competition, (last modified Oct. 5, 1998) <http://www.oecd.org//dsti/sti/it/
cm/prod/e-95-95-109.htm>.
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cations on February 5, 1998,2 this competition has spread over
the entire globe. The increase in launch capacities, the number
of transponders per satellite, the size and volume of a satellite,
and the decreasing costs for manufacturing, launching, and operating satellites have stimulated the entire space industry. New
types of competition also arose with the increasing capacity of
fiber optic submarine cables.
With respect to the consumers, there has been a constant
growth in demand for inter-national telephony, broadcast, and
mobile satellite services, as well as decreasing charges per minute for international telecommunication services. Whereas, in
the past, international satellite services were basically provided
by International Satellite Organizations or National Post and
Telecommunications Organizations, currently there are an increasing number of demand-led private or public satellite infrastructure and satellite service companies. For example, privately
operated satellite networks not only require a new regulatory
framework, but also different contractual relationships with
their customers and new legal means of doing business. The
financing of satellites in a competitive environment is very different than it was under a basically government-determined procurement approach.
Compared to other infrastructure projects, space business is,
for the most part, based on the creditworthiness of the borrower, and not on a mixture of credit-based and asset-based project finance. Space collateral may be acceptable security in
some jurisdictions with debtor-based security filing systems.
However, one of the reasons that financing problems exist is the
difficulty for lenders to efficiently record any security interests
in satellites in an appropriate registry and the lack of mutual
recognition of security interests in other jurisdictions.' The difAgreement on Basic Telecommunications, Feb. 5, 1998.
3 See discussion infra Part II. The then (1996) World Bank economist, Dr. Heywood Fleissig, describes the acute credit problems of many developing countries.
Whereas movable property (property other than real estate) is extensively used as
collateral in the industrial countries (i.e., about one half of all credit in the U.S. is
secured by movable property), that is not so in developing countries. Their laws
do not provide for the creation of secured interests in movable property; such
interests cannot be perfected and cannot be enforced. Therefore, lenders in developing countries largely lend money only when secured by real estate. Unsecured loans are very expensive. Thus, only the borrowers that own real estate
can comfortably borrow money. Potential borrowers that own movable property
can rarely borrow. They cannot obtain new movable property simply by loans
secured by movable property (such as cars, airplanes, or space assets). Dr. Fleis2
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ficulties the international legal society will have in establishing a
uniform international security interest in space objects, which
are internationally registrable, will be demonstrated in this
Article.
B.

OPEN QUESTIONS FOR THE SPACE INDUSTRY

New privately-operated satellite networks require vendor finance from the manufacturers or project finance by institutional lenders. Interests created as security for payment of an
indebted network operator are a centerpiece of the deregulated
space industry. Creditors' interests in regulating security interests in space equipment are: (1) to seize control of space property in case of default on payments; (2) to control space
property in case of insolvency or bankruptcy; (3) to control
space property when seized by other creditors of the debtor; (4)
to control space property when the debtor seeks to sell the space
property in violation of the security agreement with the debtor;
and (5) recovery of the space property when the title holder
seeks to favor competing creditors.4 Improved protection of
these interests would facilitate space commerce and would also
represent an essential step in increasing the flow of credit for
financing satellite projects in developing countries.5 That is the
objective of the new work in UNIDROIT on security interests in
space property.
This Article describes the issues that underlie the UNIDROIT
effort to draft a convention on international interests in mobile
equipment. Our specific focus is on how the broader based
UNIDROIT Convention could accommodate the special
problems of security interests in space property. Manufacturers
of satellites and other space objects and the financiers of comsig states that financial reform providing these lenders with the ability to borrow
money secured by movable property is badly needed.
The World Bank supports reform of the capital market that would encourage

new laws making it possible to obtain loans secured by movable property. See
Heywood Fleissig, Secured Transactions-. The Power of Collateral, FIN. & DEV., June
1996 at 44. See also infra note 5. The UNIDROIT Convention on Security Interests in Movable Property would change the law to permit a greater variety of
security interests in a wider range of transactions by a broader group of people,
as proposed by Dr. Fleissig.
4 See UNIDROIT 1996, Study LXXII-Doc 3, at 5; Paul B. Larsen, Creditor's
Secured Interests in Satellites, 34 Colloquium on Law of Outer Space (Oct. 5,
1991), in AM. INST. OF AERONAUTICS AND ASTRONAUTICS, 1991, at 233.
5 See Comments by Ms. de la Pena, Professor Girton, Mr. Fleisig, UNIDROIT
1996, Study LXXII - Doc 26, Add. 2.
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merce in space objects appreciate the utility of international law
in this area. There are several obstacles yet to overcome in order to reach an international convention. Before an international convention on security interests in space objects can
become reality, the space industry has to deal with the following
questions:
* Is a worldwide uniform definition of ownership in space
objects necessary or is a mutual recognition of various national ownership definitions sufficient?
* Is a worldwide uniform definition of security interest in
space objects necessary or is a mutual recognition of various national security interests sufficient?
* Should a single international registry for ownership and/
or security interests in space objects be established or are
various national registries sufficient?
* Should there be one uniform forfeiture process or can the
forfeiture process be determined by various national laws
on forfeiture?
II.

NATIONAL AND INTERNATIONAL LAWS ON

SECURITY INTERESTS IN MOBILE EQUIPMENT
A.

U.S.

LAWS ON SECURITY INTERESTS IN MOBILE EQUIPMENT

Because a large percentage of space equipment and satellites
currently used are sold in the U.S., the Uniform Commercial
Code (UCC) is particularly relevant to the UNIDROIT study.
Thus, the mobile property (i.e., a satellite) is often located in
the U.S. at the time when the security interest commences.
Needless to say, U.S. borrowers, manufacturers, and financiers
of space equipment are most comfortable with U.S. laws with
which they are familiar and, therefore, tend to incorporate by
reference the U.S. law as governing the contractual relationship. 6 Non-American scholars object to this tendency towards
large scale extension of U.S. domestic law to international fora.7
Presumably, these scholars would prefer international law on security interests in space equipment.
6 See Larsen, supra note 4, at 234.
7 See FRANCIS LYALL, LAW AND SPACE TELECOMMUNICATIONS, 419-20 (1989); see

also Francis Lyall, Space Law-What Law or Which Law, 34 Colloquium on Law of
Outer Space (Oct. 5, 1991) in AM. INST. OF AERONAUTICS AND ASTRONAUTICS,

1991, at 240. Professor Lyall recommends that international organizations like
UNICTRAL and UNIDROIT develop commercial space laws. See id.
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Remarkably, the UCC is not federal law. The UCC is adopted
as a separate but uniform law of most states in the U.S. This is
important because in the U.S. the UCC establishes separate
functions for the individual states: Most noteworthy of these separate functions are the registries of the individual states.

1.

Perfection of Security Interests

Initially, the UCC regulates the perfection of security interests. Section 9-103 (3) specifically refers to mobile goods
(although a question may be raised whether this subsection applies to mobile goods, such as satellites, moving outside U.S. territory). Sections 9-103 (3) (b), (c), and (e) state:
(b) The law (including the conflict of laws rules) of the jurisdiction in which the debtor is located governs the perfection and
the effect of perfection or non-perfection of the security interest.
(c) If, however, the debtor is located in a jurisdiction which is
not a part of the United States, and which does not provide for
perfection of the security interest by filing or recording in that
jurisdiction, the law of the jurisdiction in the United States in
which the debtor has its major executive office in the United
States governs the perfection and the effect of perfection or nonperfection of the security interest through filing...
(e) A security interest perfected under the law of the jurisdiction
of the location of the debtor is perfected until the expiration of
four months after a change of the location to another jurisdiction, or until perfection would have ceased by the law of the first
jurisdiction, whichever period first expires. Unless perfected in
the new jurisdiction before the end of that period, it becomes
unperfected thereafter and is deemed to have been unperfected
as against a person who became a purchaser after the change.8
It should be noted that under the latest UCC text, the governing law regarding perfection of the security interest is that of
the jurisdiction where the perfection of the security interest is
asserted to have been perfected. That law remains in effect for
four months after the mobile property comes into a new jurisdiction or ceases to be perfected for other reasons, whichever
occurs first.9
An exception is made if the parties to a transaction that created a security interest in one jurisdiction understand at the
time of the creation of the security interest that the property will
be located in another jurisdiction: In that case, the perfection is
8 U.C.C. §§ 9-103(3) (b),(c),(e) (1997).
9 See id. § 9-103.
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governed by the jurisdiction in which the property is located.10
It is critically important to stipulate the applicable law in any
agreement governed by the UCC.
2.

Registration of Security Interests.

The UCC, Section 9-203, describes three situations when a security interest attaches to mobile property: (1) the debtor enters
into a security agreement with the creditor and that agreement
describes the collateral; (2) the loan has been issued for value;
and (3) the debtor has rights in the collateral. 1 The holder of
the security interest may then wish to file the security interest in
a registry in order to obtain the protection added by filing.
Section 9-304 describes the requirement of filing the financial
statement in the official public records that states establish for
filing in their registries. 12 The idea behind a registry is "that a
good faith effort at filing would be successful and that a good
faith search would reveal the presence of the secured creditor's
claim.

13

Section 9-401 regulates the place of filing, as well as

erroneous filings. Space equipment would usually be filed in a
central state registry. 4
3. Priority of Security Interests
Priority of security interests becomes important when a creditor has to sell the collateral to satisfy a secured obligation. As a
general rule, the UCC Section 9-312(5) gives first priority to the
first person to file a security interest regarding specific collateral
in the appropriate register. Section 9-312(5) provides that priority between conflicting security interests in the same collateral
shall be determined according to the following rules: (a) Conflicting security interests rank according to priority in time of
filing or perfection. Priority dates from the time a filing is first
made covering the collateral at the time the security interest is
first perfected, whichever is earlier. (b) So long as conflicting
security interests remain unperfected, the first to perfect has priority. 5 Therefore, a prudent creditor will examine the registry
to find out whether there are previous competing filings of se10 See id. § 9-103(1)(c).
11See id. § 9-203.
12 See id. § 9-304.
13 WHITE AND SUMMERS,
15

UNIFORM COMMERCIAL CODE

U.C.C. § 9-401 (1997).
See id. § 9-312(9).

14 See

797 (1972).
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curity interests against a particular property. A creditor who
finds previous filings in the register will give priority to those
filings. The creditor examining the registry will also keep in
mind that there are exceptions to the first-in-time, first-in-right
rule. For example, under Section 9-312(4) purchase money security interests in collateral other than inventory have priority
over a conflicting security interest in the same collateral or its
proceeds if the purchase money security interest is perfected at
the time the debtor receives possession of the collateral or
within ten days thereafter. 16 Furthermore, tax liens and claims
of the U.S. Government may give the Government priority.
B.

1.

CONTINENTAL EUROPEAN LAWS ON SECURITY INTERESTS

Roman Law Background on Security Interests

With respect to security interests, France, Germany, and Italy
still generally follow the basic rules under Roman Law, the law
of pledges, which consists of the fiducia, pignus and hypotheca.
Fiducia means the transfer of title to the creditor as a security
interest; pignus is the transfer of possession to the creditor; and
the hypotheca is a security interest without possession and without
transfer of title but with public act of registration. After the Roman Empire and throughout the next 1000 years, the concept
of a fiducia was almost extinguished in Europe, whereas the
scope of a hypotheca was limited to security interests in real estate, granted by courts or other authorities. As a result, when
the continental European countries started to codify their common law systems in the 18th and 19th centuries, the pignus was
the most common and accepted model of the law of pledges for
all movables or chattels.' 7 However, the transfer of possession as
a prerequisite for a security interest in a movable property
under the pignus concept prevents any economic use by the
debtor and owner of the chattel. Accordingly, these countries
amended basically their general laws of pledges in three different ways after the initial codification.
a.

Retention of Title Concept

Under the retention of title concept, the vendor and creditor
transfer possession and the economic right to use the chattel to
16

See id. § 9-312(9).

17 See § 451, ABGB (Aus.); CODE CIVIL arts. 2071-76 (Belg.); § 236 Nr. 1205

BGB (F.R.G.); CODE CIVIL art. 669 (Port.); C.c. art. 1857 (Spain); ZGB art. 884
(Switz.).
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the buyer and retain title of ownership of the chattel until full
payment of the debt. 8 Therefore, it is not necessary for the vendor/creditor to be the manufacturer of the chattel. If a buyer
requests vendor financing from the manufacturer, she can immediately receive full payment upon transfer of title to a financial institution, while the financial institution sells the chattel
under retention of title to the actual buyer/debtor. Because a
retention of title is not visible and not registered, countries that
follow this concept, like for example Germany, have to protect a
buyer acting in good faith in a much stronger sense than other
countries. In Italy for example, a contractual retention of title is
only valid between the parties of the contract. No rights of third
parties are affected if the vendor retains title. Only after fulfillment of additional requirements such as registration or publication of the security interest can the parties claim any rights
against third parties.
b.

Chattel Mortgage Concept

In case of a chattel mortgage, the debtor is the owner of a
chattel and transfers the title of ownership to a creditor, most
likely a financial institution, as a security interest. 19 The debtor
keeps possession of the chattel and retains full economic usage.
c.

Registered Security Interests
In order to avoid the three critical disadvantages 20 of the retention of title and the chattel mortgage concept under the law
of pledges, the legislators in France, Germany, and Italy enacted
laws regarding registered security interests for specific chattels.
These countries have public registries for security interests in
aircraft 21 and ships. 22 France 2' and Italy 24 created additional

public registries for security interests in cars and other motorized vehicles and also public registries for certain machinery
P, See C.c. art.

22102 (Italy); §§ 1523-26 Nr. 455 BGB (F.R.G.).
19 The chattel mortgage concept is under consideration in France. The Yoklstet BGB §§ 223, 930 accepts it. In Italy the chattel mortgage is legal, but not
common. See discussion supra note 3.
20 The law of pledges is inconvenient for asset-backed finance, because: (i)
without a public register, a creditor cannot verify prior pledges; (ii) the laws and
the courts grant less protection to a creditor in case of a bankrupt debtor than in
case of a third party owner; and (iii) foreign courts are reluctant to grant full
proprietary protection to the creditor if the chattel was transferred abroad.
21 See France: Art. L. 122-1, R. 122-1 Code de l'aviation civile du 30.03.1967;
Germany: Gesetzueber Rechte an Luftfahrzeugen, BGBL 1959, I, 57; Italy: Art.
2683 C.c.
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used for business purposes. 25 Public registries were also established in France for films 26 and in Germany for submarine

cables.27 In general, the creditor files the financing contract
with the registry. Through the entry of the security interest in
the public registry, the creditor receives a privileged right, which
depends in all circumstances on the terms and conditions of the
purchase agreement. Once the debtor has fully paid the
purchase price, the registered security right lapses-as is also
the case if the purchase agreement is illegal and void.
2.

InternationalPrivateLaws

The rapidly increasing free movement of goods within the European Union has created a new challenge to the national laws
of pledges in the last 40 years. Basically, each European country
decides whether a foreign security interest in a chattel is comparable to a domestic security interest and whether the foreign security interest can be transformed into a domestic security
interest in the case where a chattel was delivered to another
country. In cases where chattels were delivered through a third
country, this transit country usually denies its interest in applying domestic rules and accepts most forms of foreign security
interests. The same applies to the means of transportation, such
as aircraft, ships and cars, because they are always in transit. As
a result, only the security interest of the country of origin applies to these transport vehicles. The so-called registration rule
applies (lex libri siti) if a transport vehicle is registered in its
country of origin. Applying the lex libri siti rule comes to the
same result that any country will accept most forms of security
interests legal in the country of origin of the vehicle.

22 See France: Art. 43 Loi du 03.01.1967 and Decret du 27.10.1967 and Art. 95
and 132 Loi du 16.12.1964; Germany: Schiffsregisterordnung, BGBI I S.1134; Italy: Art. 2683 C.c.
23 See Decret du 30. septembre 1953, Dalloz, Pet CC apres Art. 2074.
24 See Decreto legge 15.03.1927.
25 See France: Loi du 18.01.1951 and Decret du 17.02.1951, Dalloz, Pet CCom
Appendice I 18; Italy: Art. 2762 Italian C.c. and Le Legge 28.11.1965.
26 See Loi du 22.02.1944.
27 See Kabelpfandgesetz, RGB1 1925 I, 37.
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1.

INTERNATIONAL CONVENTIONS ON SECURITY INTERESTS

1948 Geneva Convention Regarding Rights in Aircraft28

The 1948 Geneva Convention was drafted under the auspices
of the International Civil Aviation Organization (ICAO) and
concerns the international recognition of rights in aircraft.
Where an aircraft is registered in its country of origin, and a
security interest legal in the country of origin is registered in the
same country, any other contracting state is required to recognize the foreign security interest even in a case where the aircraft is at the time of forfeiture not located in its country of
origin, but in any contracting state. 29 The convention does not
apply to aircraft used in military, customs, or police service. The
definition of aircraft includes airframes, engines, propellers, radio apparatus, and all other articles intended for use in the aircraft, whether installed therein or temporarily separated from it.
Spare parts of an aircraft are only included if a recorded right in
an aircraft extends to spare parts stored in a specified place, the
spare parts remain in the place specified, and a public notice of
such rights and the holder thereof is exhibited at the specified
place. The forfeiting state applies its own procedural laws3° and
recognizes the security interest laws of the country of origin,
provided that the date and place of the sale shall be fixed at
least six weeks in advance, and the executing creditors have supplied a certified extract of the aircraft's recordings and have
given public notice of the sale at the country of origin one
month prior to execution and have given notification of the execution to the recorded owner and the holders of recorded rights
in the aircraft. 1 If a sale in a contracting state does not fulfill
these requirements, the sale may be annulled by any person suf2
fering damage within six months from the date of the sale.
Aircraft sold in accordance with the Geneva Convention are free
from all rights that are not assumed by the purchaser. Seventythree states are currently parties to the Geneva Convention including Brazil, China, most European Union Member States,
Mexico, Switzerland, and the United States. Russia, however, is
not yet a party.
28 June 19, 1948, 4 U.S.T. 1830, 310 U.N.T.S. 152, T.I.A.S. No. 2847
[hereinafter Geneva Convention].
29 See id. art. I (1) (d).
30 See id. art. VII (1).
31 See id. art. VII (2).
32 See id. art. VII (3).
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International Conventions Regarding Rights in Ships

Article 5 of the Convention on the High Seas, 33 which was
adopted at the United Nations Conference on the Law of the
Sea at Geneva in 1958, provides that each state can condition
the grant of its nationality and the registration of ships if there is
a genuine link between the state and the ship. Ships sail under
the flag of the state where they are registered. Exceptions are
only permitted where expressly provided in international treaties or in the case of a real transfer of ownership or change of
registry. 34 The International Convention on Preferential Rights
and Ship Mortgages,35 which was adopted by the International
Maritime Organization in Brussels on May 28, 1967, concerns
the mutual recognition of security interests in registered ships.
Similar to the Geneva Convention, mutual recognition of security interests depends on the registration of the ship mortgages in
accordance with the law of the state where the ship was registered.3 6 The ranking of competing security interests and the effect of registered security interests for third party rights is also
determined by the law of the country of registration, 7 whereas
all matters relating to the procedure of enforcement are regulated by the law of the state where enforcement takes place.
Because the 1967 Convention never became effective, some
amendments were proposed in 1985. Finally a new International Convention on Ship Mortgages38 with comparable provisions was adopted on May 6, 1993. Article 1 of the 1993
Convention describes the general rule that ship mortgages must
be legal and registered in the same state where the ship is registered. Due to the huge diversity of existing security interests in
various countries and a lack of common understanding (and despite several proposals of attending states), the 1993 Convention
fails to give a definition of mortgages falling under the scope of
the Convention. Such mortgages, registered and effected in the
state of registration, shall be recognized and enforceable in any
state that is a party to the Convention. The country of registra3- April 29, 1958, 13 U.S.T 2312, 450 U.N.T.S. 82, 84.
34 See id. art. 6, 13 U.S.T. at 2315, 450 U.N.T.S. at 86.
35 International Convention for the Unification of Certain Rules of Law Relating to Maritime Liens and Mortgages, May 27, 1967, UNCTAD Doc. TD/B/C.4/
ISL/L.71.
36 See id. art. 1 (a).
37 See id. art. 2.
-m 1993 International Convention on Ship Mortgages, May 6, 1993, 33 I.L.M.
353 (not in force for the United States of America).

716

JOURNAL OF AIR LAW AND COMMERCE

tion also decides questions concerning the ranking of conflicting registered mortgages, whereas all matters relating to the
enforcement are regulated by the law of the state where the enforcement takes place.39 With few exceptions, a ship cannot be
deregistered before all registered mortgages are deleted, or
before written consent of the holder of the mortgage has been
obtained. Five kinds of ship's liens, for example claims for
wages, claims for personal injury or public port charges, are superior to any other registered security interests.4 ° A notice of
forced sale in any contracting state has to be provided to the
state of registration thirty days before the date of sale. In case of
a forced sale, all registered mortgages cease to attach to the ship
if the ship is in the state where the procedure takes place and
the sale has been effected in accordance with the law of this
state. Article 19 of the 1993 Convention requires that ten states
have to ratify before the Convention becomes effective. Eleven
states have already done so. The United States is not a party.
D.

EXISTING SPACE LAW AFFECTING SECURITY INTERESTS IN
SPACE OBJECTS

Existing space law does not specifically regulate security interests in space objects. However, a number of provisions in existing treaties affect creditors' interests in space objects that they
have financed.
1.

Sacrifice of Space Equipment

The 1967 Outer Space Treaty,4 ' Article V, requires States to
provide "all possible assistance to astronauts in outer space. "42
The 1979 Agreement Governing the Activities of States on the
Moon and Other Celestial Bodies,43 Article 10(2), provides that
States shall make their facilities and property on the moon available to "persons in distress on the moon."" These treaty provisions could result in space property, subject to security interests,
being diverted and expended for emergency purposes.
39 See id. art. 3.
40 See id. art. 5.

41 Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, Including the Moon and Other Celestial Bodies,Jan. 27,
1967, 610 U.N.T.S. 205 [hereinafter 1967 OST].
42 Id. art. 5, 610 U.N.T.S. at 208.
43 Agreement Governing the Activities of States on the Moon and Other Celestial Bodies, Dec. 5, 1979, 1363 U.N.T.S. 21 [hereinafter 1979 Moon Treaty].
44 Id. art. 10(2), 1363 U.N.T.S. at 25.
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Responsibility andJurisdiction over National Activities in Outer
Space

Exercise of national jurisdiction over space property can affect property subject to security interests. The 1967 OST, Article
VI, provides that contracting states assume "international responsibility for national activities in outer space. ' 45 Broadly
speaking, this would include responsibility for security interests
of satellites under their jurisdiction and for resolution of legal
conflicts affecting satellites under their jurisdiction. 1967 OST,
Article VIII, provides that contracting states
on whose registry a launched space object is carried shall retain
jurisdiction and control over such object, and over any personnel
thereof, while in outer space or on a celestial body. Ownership
of objects launched into outer space, including objects landed or
constructed on a celestial body, and of their component parts, is
not affected by their presence in outer space or on a celestial
body or by their return to the Earth.46
Thus, Article VII is essential to determination of ownership of
outer space assets.
International law on jurisdiction, and thus the application of
national laws to security interests in space equipment, is further
elaborated in the 1975 Convention4 7 on Registration of Objects
Launched into Outer Space. The launching state is defined in
Article I as: (1) a state which launches a space object; (2) a state
which procures the launching of a space object; (3) a state from
whose territory a space object is launched; or (4) a state from
whose facility a space object is launched.4" This broad language
creates the possibility of multiple claims of jurisdiction and
claims of multiple jurisdiction, which are resolved by the Article
2 provision that only one state can file in the international registry maintained by the United Nations, and it is that state which
can exercise jurisdiction. 49 The registration requirement applies to space objects. This term includes component parts of
space objects as well as the launch vehicle and component parts
of the launch vehicle.
46

1967 OST, supra note 41, art. 6, 610 U.N.T.S. at 209.
Id. art. 8, 610 U.N.T.S. at 209.

47

See Convention on Registration of Objects Launched into Outer Space, Nov.

45

12, 1974, 1023 U.N.T.S. 15 [hereinafter the 1975 Registration Convention]. See
Cmnd. 6256 (1976);

JASENTULIYANA AND LEE, MANUAL ON SPACE LAw,

Vol. II, 23

(1979).
48 See 1975 Registration Convention, supra note 47, art. 1, 1023 U.N.T.S. at 17.
49

See id.
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3.

The U.N.Registry under the 1975 Registration Convention

Article I of the 1975 Registration Convention defines the registry state as being the "launching state on whose registry a space
''5° Article
object is carried in accordance with Article II.
II re-

quires contracting states to register space objects. The 1975 Registration Convention established a registry of space objects
primarily for safety purposes. An international registry is maintained by the United Nations in accordance with Article III. 5
Existence of the U.N. registry raises the option of expanding the
registry to include security interests in space equipment. A special space object treaty protocol to the UNIDROIT convention
on mobile equipment, 52 which is still in the drafting process,
could specify such use of the U.N. registry; however, the 1975
Registration Convention might also have to be amended to allow for such extended use of the U.N. registry. Such treaty instruments would not only enlarge the registry but could also
specify the information required to be registered. Furthermore,
this Convention would have to be amended to permit individuals and corporations to register their interests. A more realistic
option may well be to create a new and separate U.N. registry for
security interests.
The 1975 Registration Convention does not require the marking of space objects with serial numbers or similar identification
signs.5 This issue should be reviewed if the U.N. registry is to
be used for registration of security interests. The space object
treaty protocol to the UNIDROIT convention might also include provisions on how the registry is to be maintained; for example, provisions on electronic access to information.
Expanded use of the 1975 Registration Convention would
provide the impetus for more states to join the Convention in
order to take advantage of the registration of security interests
in space property. The utility of the registry would become
greatly enlarged. Additional financial support; however, would
be required to maintain the expanded registry.

50

Id.

51
52

See id.
See infra note 76.

53

See id. art.5, 1023 U.N.T.S. at 18.
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Common Heritage of Mankind

Article 12 of the 1979 Moon Treaty54 provides that contracting states shall retain jurisdiction over their space vehicles,
equipment, facilities, stations and installations on the moon and
other celestial bodies within the solar system. If the definition
of space property in a UNIDROIT Convention on Mobile Equipment were to include within its definition any space property
that is part of the common heritage of mankind, then these
property rights, including security rights, could be affected by
the international regime to be established under Article 11 (5),
in accordance with the criteria established in Article 11 (7).55
For example, a security interest in a patent in a space object
might be affected by the required equitable sharing of benefits.
Most spacefaring countries, including the United States, are not
parties to the 1979 Moon Treaty.
Return of Space Object That is Subject to Security Interests

5.

Article VII of the 1967 OST provides for the return of satellites and their components to the state of registry. Article 5 of
the 1969 Agreement on the Rescue of Astronauts, the Return of
Astronauts and the Return of Objects Launched into Outer
Space,5 6 provides that contracting states shall give notice to the
launching state and to the United Nations if space property has
been found. Thus, if the U.N. registry were used to register security interests, it might also contain information about returned space property (a virtual lost property office). Article 5
also provides for the return of space objects to the launching
state or at least placing the property at the disposal of the
launching state. Any identifying information in the registry regarding the space property would assist in returning or placing
space property at the disposal of the launching state.
The 1979 Moon Treaty, Article 12, further provides that space
property found on the moon and anywhere within the solar system "shall be dealt with in accordance with Article 5 of the
Agreement on the Rescue of Astronauts, the Return of Astro57
nauts and the Return of Objects Launched into Outer Space.
54 1979 Moon Treaty, supra note 43, art. 12, 1363 U.N.T.S. at 24.
55

See 1979 Moon Treaty, supra note 43, art. 11(5) and 11(7), 1363 U.N.T.S. at

25.
56 See April 22, 1968, 672 U.N.T.S. 119 (1969) [hereinafter 1969 Rescue
Agreement].
57 1979 Moon Treaty, supra note 43, art. 12, 1363 U.N.T.S. 21, 24.
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That means that notice of its location must be given and the
property returned or placed at the disposal of the launching
state.

6.

U.S. Commercial Space Launch Act

U.S. domestic law, under the Commercial Space Launch Act,
49 U.S.C. § 70101 et seq., also provides little regulation of security interests in space property. The Act requires U.S. citizens to
obtain licenses for launches (except foreign launches) when a
foreign government assumes jurisdiction. When a launch is subject to U.S. jurisdiction, the launch operator and the creditors
having stakes in the launch have the benefit of U.S. oversight.
They have government regulated insurance and financial responsibility requirements, both of which facilitate space activities. 49 U.S.C. Section 70103 gives the Secretary of
Transportation the duty to "encourage, facilitate, and promote
commercial space launches and reentries by the private sector.""8 Thus the Secretary could be expected to support a legal
regime producing greater ease and security in financing space
launches.
E.

SUMMARY

Whereas the applicable law in the U.S. is determined under
the UCC by the debtor's principal place of business, most other
legal systems59 and the above-mentioned international conventions on ships and aircraft use the lex situs rule at the point in
time when the security interest for a certain mobile equipment
comes into existence, or in the case of registration, the lex libri
rule. Especially the lex situs rule is entirely inadequate to determine the law applicable to the validity and priority status of security interests in a modern economy where equipment is
frequently moved from one state to another.60 The unpredictability of the lex situs rule to a large extent prevents asset-based
elaborate project finance.
- 49 U.S.C. § 70103(b)(1)(West 1999).
59 See UNIDROIT 1996, Professor R.C.C. Cuming, Memorandum on a proposed UNIDROIT Convention on Security Interests in Mobile Equipment, Study
LXXII - Doc. 8, at 10 [hereinafter Proposed UNIDROIT Convention on Security
Interests].
60 See UNIDROIT 1996, International Regulation of Aspects of Security Interests in Mobile Equipment, 1989 Study LXXII-Doc. 2, at 2.
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III. PROPOSED INTERNATIONAL CONVENTION ON
INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT
A.

THE INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF

PRIVATE Law

(UNIDROIT)

UNIDROIT, which is an independent international organization located in Rome, Italy, is not part of the United Nations.
UNIDROIT is responsible directly to its 58 member governments, including Australia, Brazil, Canada, China, France, Germany, India, Italy, Japan, the Russian Federation, the United
Kingdom, and the United States. It has a Governing Council, a
President, and a Secretariat. Having ratified the treaty establishing UNIDROIT's Charter,6 1 the U.S. is an active member of
UNIDROIT. The organization's focus is on private law. Article
1 of the Charter states: "The purpose of the International Institute for the Unification of Private Law is to examine ways of harmonizing and coordinating the private law of States and groups
of States, and to prepare gradually for the adoption by various
62
States of uniform legislation in the field of private law."
UNIDROIT seeks to harmonize private law by preparing draft
conventions and laws with the objective of making the law of
specific areas uniform. Uniform law tends to facilitate international trade. In 1988 UNIDROIT finished its work on the Convention on International Financial Leasing,6 3 which naturally
led to renewed interest in unification of the law regarding security interests in mobile equipment. Unification of the law regarding security interests in space property would facilitate and
promote space commerce.
B.

HISTORY OF THE

UNIDROIT

PROJECT ON INTERNATIONAL

INTERESTS IN MOBILE EQUIPMENT

In 1968, The United Nations Commission on International
Trade Law (UNCITRAL) decided to study these issues and commissioned Professor Ulrich Drobnic of the Max Planck Institute
for Foreign and Private International Law in Hamburg to prepare a study of security financing. The study became the basis
for UNCITRAL discussion. On the basis of the Drobnic study
61

See 15 U.S.T. 2503.

62 Id.
63 Convention on International Financial Leasing, 1988, 27 I.L.M., 922 (1988);
(1988 UNIFORM L. REv., No. 1, 135).
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the UNCITRAL Secretary reported 64 that significant problems
remain when receiving states refuse to recognize security interests attached to mobile property before it enters the receiving
state; furthermore, differences in laws of registry cause significant problems. UNCITRAL concluded that unification of laws
would be very difficult due to the complexity of the project.65
Other organizations have also studied this area of the law with a
similar conclusion.
In 1988, the Canadian member of UNIDROIT's Governing
Council proposed that a working group be convened on personal property security regarding mobile equipment.6 6 The project would focus on the types of problems that are encountered
when the right of secured parties in mobile equipment arising
under security agreements created under the laws of one State
come into conflict with rights created under the laws of another
State, including the rights of unsecured creditors of debtors in
possession of the equipment, buyers of the equipment or other
67
secured parties who have security interests in the equipment.
National rules governing conflict of laws inadequately resolve
the problems caused by the divergent national laws on recognition of security interests in movable property. Financial institutions encounter difficulties when mobile property is moved into
a foreign jurisdiction and when these institutions seek enforcement in the foreign jurisdiction of security interests that were
defined in the home jurisdiction.68 Satellites and other space
property in outer space present additional problems because
they are located in outer space, outside any national territory,
yet subject to the jurisdiction provisions of the space law treaties.
Satellites would be defined as mobile equipment and thus fall
within the scope of the UNIDROIT project. Secured interests in
satellites and in space property are exposed to the vagaries of
the existing laws on secured interests. As described above, the
regulation of security interests in movable property has been
substantially regulated by national law rather than by interna64 See United Nations Commission on International Trade Law, 1979 Y.B., vol. X,
Part Two, I, C at 81.
65 See United Nations Commission on InternationalTrade Law, vol. XI, Part One, II,
A at 10, 11.
66 See Professor Ronald C.C. Cuming, Study of International Regulating of Aspects of Security Interests in Mobile Equipment, UNIDROIT 1989, Study LXXIIDoc 1.
67 See Study LXXII-Doc 1, at 1.
68 See Study LXXII-Doc 1, at 3.
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tional law. Professor Cuming's study concluded that general
unification of security interests in movable property would be
difficult because of the differences between existing laws. 69
Continental European laws tend to respect legal rights derived
from the laws of the original situs of the mobile property if those
legal rights can be accommodated within the municipal laws of
the new situs. Common law, on the other hand, tends to recognize the law of the original situs (with the exception of the UCC,
as described above). Thus, the Continental European approach
may result in failure to recognize security interests in mobile
equipment, resulting in financial losses for the holders of security interests. Note, however, that it is at least theoretically possible that the holder of security interests could receive greater
benefits than those originally provided under the law of the
original situs, because the municipal law of the new situs may be
more favorable than the laws of the original situs.70 In sum, uncertainty as to the holders' legal rights is a troublesome factor.
Registration of security interests is important because public
registries tend to protect the registered security holders from
encroachments by persons who possess or control the property.
When mobile property is registered in foreign jurisdictions, the
question is whether the law of the jurisdiction where the property is located will respect the foreign registration. Again, uncertainties exist depending on whether or how the local law
treats foreign registrations and foreign security interests."v
Adoption by treaty of an international registry giving registered
security interests priority over interests that are not registered
would not only facilitate identification of security interests but
also establish certainty as to their nature. It would put the public and subsequent security holders on notice about prior registrations of security interests in the same object. Thus,
registration protects prior registered security interests against
later debtors. Furthermore, it establishes who would have a
right of possession in case the debtor defaults in making
payments.
Computer technology facilitates registration and access to a
registry. Experience with several North American registries
shows that the status of security interests can be established instantaneously by electronic means. Therefore, a computerized
69 See Study LXXII-Doc 1, at 2.
7o See Study LXXII-Doc 1, at 8 - 9.
71 See Study LXXII-Doc 1, at 9.
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international registry of security interests in space equipment is
feasible and could greatly benefit and promote space
commerce.
International regulation of security interests in space equipment presents unique problems. For example, how can space
equipment located in outer space be repossessed? In the future
it may be possible to retrieve equipment from outer space. At
present, however, repossession has to focus on seizure of assets
and controls located on Earth.
In 1991, the UNIDROIT Council decided to establish a working group, which began its work in 1992. At its initial meeting,
the working group "saw no reason to exclude satellites from the
Convention.

'7 2

In coming to this conclusion the working group

considered a paper on security interests in satellites.73 The
working group has not yet decided on the definition of space
property, the nature of the registry for registration of security
interests in space property, or any other related issues.
Maritime interests have declined to have any part in the
UNIDROIT Convention on Security Interests in Mobile Equipment.7 4 However, the aviation community believes that a
UNIDROIT Convention could significantly improve and facilitate financing of aircraft, aircraft engines, and other components by making it easier for creditors to obtain recourse when
debtors breach their contracts of purchase. Therefore, aircraft
manufacturers (Boeing, Snecma, General Electric), airlines (the
International Air Transport Association), and financiers (Chase
Manhattan, International Lease Finance Corporation, Kreditanstalt fuer Wiederaufbau) have formed an international aviation
working group. This group has submitted to UNIDROIT a draft
Protocol to the Convention on International Interests in Mobile
Equipment Relative to Airframes, Aircraft Engines and Helicopters. 75 This proposal indicates not only the interest and initiative of the aviation community, but is also of interest to the
space commercial community. The proposal shows a possible
UNIDROIT 1992, study LXXII - Doc. 5, at 4.
supra note 4, at 233.
74 The maritime industry is content with the regime of the 1993 Convention
on Maritime Liens and Mortgages. See Letter from W.A. O'Neil, Secretary General, International Maritime Organization (July 10, 1996) reprinted in UNIDROIT
1996, Study LXXII - Doc. 29, Appendix III.
75 See UNIDROIT 1997, study LXXII-Doc. No. 36 Add. 3. A joint session of
governmental experts, cosponsored by UNIDROIT and ICAO, will meet in Montreal, Canada on August 30, 1999 through September 5, 1999.
72

73 See LARSEN,
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way to shape the UNIDROIT Convention, so as to serve the
needs of the space industry.
C.

PROPOSAL ON UNIFORM RULES ON INTERNATIONAL

INTERESTS IN MOBILE EQUIPMENT

A preliminary draft version was prepared during the fourth
session of the UNIDROIT study group for the preparation of
uniform rules on international interests in mobile equipment,
which was held in Rome in November 1997.76
1. Definition of Covered Mobile Objects, Article 3 of the
77

Convention

The future Convention provides for the creation of a uniform
international interest in mobile equipment. Besides other movables, 78 the proposal also addresses space property. 79 A final list
of movables shall be prepared under an additional protocol,
which shall also include rules solely applicable for each specific
object. While the Protocol for space objects is not yet drafted,
the aircraft industry recently finished a first draft of the airframe
protocol. 80 Regarding the relationship between the future Convention and the Protocol, UNIDROIT settled on the following:
(i) the Convention will only enter into force with respect to a
category of equipment at such time as the Protocol with respect
to that category itself enters into force; (ii) the Convention will
enter into force with respect to a category of equipment subject
to the terms of the Protocol applicable to that category; and (iii)
the Convention will only enter into force with respect to a given
category of equipment as between contracting states that are
Parties to the Protocol applicable to that category."1
76 See UNIDROIT Convention on International Interests in Mobile Equipment
(Preliminary Draft, June 1998) <http://www.unidroit.org/english/news/pdconv98-06.htm> [hereinafter Proposed UNIDROIT Convention on International Interests]. Reprinted on page 175. The preliminary draft was considered by the
UNIDROIT Governing Council in February 1998, and accordingly revised by a
revision's committee in June 1998.
77 See id.
78 Airframes, aircraft engines, helicopters, registered ships, oil rigs, containers,
railway rolling stock, and objects of any other category uniquely identifiable and
habitually moving from one state to another in the ordinary course of business.
79 See Proposed UNIDROIT Convention on International Interests, supra note
76, ch. I, art. 3(h).
80 See UNIDROIT 1998, Study LXXIID - Doc 1.
81 See Proposed UNIDROIT Convention on International Interests, supra note
76, ch. XIII, art. V.
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2.
a.

Creation of an InternationalInterest, ChapterH of the
s2
Convention
83
Application of the Convention

The Convention applies when at the time of the execution of
the agreement that creates the international interest, the obligor is located in a contracting state or the object to which the
international interest relates has been registered in a nationality
register or a state-authorized asset register.8 4 This application
provision basically combines the US approach under the UCC
with the European lex situs rule.
b. Types of Agreements 5
The international interest can be derived from three different
types of agreements:
* security agreements
* title reservation agreements
* leasing agreements. s6
After much debate, 7 UNIDROIT has announced the intention to treat all sorts of leasing agreements, including security
leases with nominal purchase option as well as true leases, as
covered by the future Convention. Whether an interest derives
from a security agreement, title reservation, or leasing agreement has to be determined by the applicable national law under
Private International Law.
c.

Form of Agreement 8

Article 8 of the future Convention requires that any agreement creating an international interest must be in writing and
must enable the object to be identified in conformity with the
applicable protocol, by which the charger, seller or lessor has
power to enter into such an agreement.8 9 In the case of a security agreement, it must identify the secured obligations expressly
82 See Proposed UNIDROIT Convention on Security Interests, supra note 59,
ch. II.
83 See id. ch. I, art. 4.
84 See id.
35 See id. ch I, art. 2.
86 See id.
87
See UNIDROIT 1996 Study LXXII - Doc. 8, at 11-12.
88 See Proposed UNIDROIT Convention on International Interests, supra note
76, ch II, art. 8.

89 See id.
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or by reference to another agreement. ° Regarding the definition of 'writing,' reference was made to the UNCITRAL draft
uniform rules on assignment in receivable financing, which covers any form of electronic, optical or analogous means of communication, including, but not limited to, electronic data
interchange (EDI), electronic mail, telegram, telex, or telecopy,
if the information contained therein is accessible so as to be usable for subsequent reference. 91
d.

92
Priority of International Interest

A registered international interest has priority over any subsequently registered or unregistered interest. 93 Even in cases
where the registered international interest was acquired or registered with actual knowledge of other interests or in cases where
the holder has given value with knowledge of other interests, the
international interest has priority.94 "The priority of competing
interests... may be varied by agreement between the holders of
those interests, but an assignee of a subordinated interest is not
bound by an agreement to subordinate that interest unless at
the time of the assignment a subordination had been registered ....

"

Any priority given to an interest in an object by

agreement "extends to insurance proceeds payable in respect of
the loss or physical destruction of that object."9 6 An international interest is valid even against a trustee in bankruptcy or
any other liquidator who would have priority under municipal
law. 97 The priority of competing interests may be varied by
agreement between the holders of those interests.
However, an assignee of a subordinated interest is not bound
by an agreement to subordinate that interest unless at the time
of the assignment a subordination had been registered relating
to that agreement. A contracting state may at any time deposit a
list of non-consensual rights or interests, which shall be registrable as if each right or interest were an international interest. An
90 See id.

91 See UNIDROIT 1996, Study LXXII - Doc. 27, at 19.
92 See Proposed UNIDROIT Convention on International Interests, supra note
76, ch. VII, art. 28.
93 See id., ch. VII, art. 28 (1).
94 See id., ch. VII, art. 28 (2).
95 Id. ch. VII, art. 28 (4).
96 Id. ch. VII, art. 28 (5).
97 This issue was brought to the attention of UNIDROIT by the Aviation Working Group, UNIDROIT 1995, Study LXXII - Doc. 16.
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unregistrable non-consensual right or interest has priority in
proceedings before the courts of a contracting state over an international interest, if (i) so determined under the law of that
state; (ii) set out by the state in any instrument deposited with
the depository prior to the time when the registration of the
international interest takes effect; and (iii) without any act of
publication, the non-consensual right or interest has priority
over a registered interest of the same type as the international
interest under the law of that state. 98
Assignment of International Interest 9

e.

According to Article 30 of the future Convention, the holder
of an international interest may assign the international interest
to another person if (i) the assignment is in writing; (ii) it enables the identification of the international interest and the object to which it relates; and (iii) in the case of an assignment by
way of security, enables the identification of the secured obligations. ' 00 Assignment means an outright transfer or any other
transfer, which confers on the assignee rights in or over the international interest. 101 An assignment of an international interest transfers to the assignee, subject to the extent agreed by the
parties, all the interest and priorities of the assignor and all associated rights so far as such rights are assignable under the applicable law.' 0 Where the assignment of an international interest
has been registered, the assignee has priority regarding associated rights related to (i) a sum advanced and utilized for the
purchase of the object; (ii) the price payable for the object; (iii)
the rentals payable in respect of the object; and (iv) the reasonable costs incurred in the exercise of any default remedies." 3
The assignment is subject to all defenses and any rights of set off available to the obligor against the assignor? °4 Where there
are competing assignments of international interests and at least
one of the assignments is registered, the registered assignment
of an international interest has priority over any other assign98 See Proposed UNIDROIT Convention on International Interests, supra note

76, ch. IX, art. 40.
- See id. ch. VIII.
100 See id. ch. VIII, art. 30

(2).

10, See id. ch. I, art. 1.
102

See id. ch. VIII, art. 31 (1).

See id. ch. VIII, art. 36, ch. II, art. 9.
See Proposed UNIDROIT Convention on International Interests, supra note
76, ch. VII, art. 28.
103

104
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ment subsequently registered and over an unregistered assignment even in case of actual knowledge of the other
assignment. 105 An assignment of an international interest is
valid against the trustee in bankruptcy of the assignor if, prior to
the commencement of the bankruptcy, that assignment was registered.1 0 6 Any assignee of an international interest may register
the assignment by transmitting an assignment notice to the registry. The obligor is bound by such an assignment if the obligor
has been given written notice by or with the authority of the
assignor, and the obligor does not have actual knowledge of any
other person's superior right and the written notice identifies
the international interest. 10 7 The buyer of an object acquires its
interest subject to an interest registered at the time of its acquisition of that interest, and free from an unregistered interest,
even if she has actual knowledge of such an interest.
3.

Creation of an InternationalRegistry, Chapters IV, V, and V7 of
08

the Convention'

Establishment and Operation' 0 9

a.

Article 16 of the future Convention provides for the establishment of an international registry for international interests, prospective international interests, registrable non-consensual
rights and interests, assignments and prospective assignments of
international interests, and subordination of interests and information relating to international interests."10 Different registries
may be established for different categories of objects."' The
Protocol will designate an intergovernmental regulator who establishes the international registry and designates the registrar.1 1 2 In addition, the Protocol will provide for contracting
states to designate operators of registration facilities in their territories, which can transmit information required for registration and can preclude alternative access to the international
registry. 13 The manner of the oversight by the intergovernmenSee id. ch. VIII, art. 35.
See id. ch. VIII, art. 37 (1).
107 See id. ch. VIII, art. 33 (1).
108 See Proposed UNIDROIT Convention on Security Interests, supra note 76,
ch. IV, V, VI.
lo9 See id. ch. IV, art. 16.
110 See id. ch. IV, art. 16 (1).
111See id. ch. IV, art. 16 (3).
112 See id. ch. IV, art. 17 (1).
113 See id. ch. IV, art. 17 (2).
105
106
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tal regulator and the responsibilities of the registrar and the operators of the registration facilities are also prescribed in the
Protocol and in regulations promulgated by the intergovernmental regulator.'1 4 A procedure will be established to review
acts or omissions of the registrar or operators of registration facilities. Such an international registry is an international organization which is not subject to the laws of the state where it is
situated.
b.

Registration"

5

An international interest may be registered by the holder if
the agreement relating to it conforms with Article 8 of the future Convention. In case of a security agreement, the charger
must have consented in writing to the registration, and the requirements for registration under the future protocol must have
been fulfilled." 6 A prospective international interest or a prospective assignment of an international interest may be registered by the intended grantee or assignee if the grantor or
assignor has consented in writing to the registration. A registrable non-consensual right or interest may only be registered by
the holder of the right or interest, whereas the assignment of an
international interest may be registered by the assignee.117 A
subordination, discharge of a registered interest, a registered
prospective international interest or a registered prospective assignment of an international interest and an extension of a registration may be registered by the holder of such an interest." 8
The registration of an interest may be amended by the holder of
such an interest if the charger has consented in writing.I 9 The
registration shall be asset-based and use any asset identification
marks, such as the manufacturer's serial number. The criteria
for the identification of the object which must be fulfilled in
order to effect a registration will be described in the Protocol
and the regulations. 120 The document sent for registration is a
registration notice and not the security agreement itself. The
notice must contain at least a description of the type of asset,
any identification mark, the name and location of the debtor
114

115

See id. ch. IV, art. 17 (4).
See id. ch. V, VI, VII.

116 See id. ch. V, art. 21 (1).
"7

See id. ch. II, art. 21 (4).

118 See id. ch. V, art. 21 (2).

119 See id. ch. V, art. 21 (3).
120

See id. ch. V, art. 18.

UNIDROIT PROJECT

1999]

731

and the secured party and a certificate by the secured party attesting that the debtor has given his written consent to the registration. The international registry will record the date and time
a registration takes effect. If an interest first registered as a prospective international interest becomes an international interest, the international interest shall be treated as registered from
the time of registration of the prospective international interest.
The same rule applies to a prospective assignment of an international interest.
12 1

Effect of Registration

c.

An international interest registered under this Convention22
has priority over any other interest subsequently registered.
During ongoing debate at UNIDROIT on the legal impact of
the registration, lawyers trained in civil law countries argued
that registration should be an aspect of creation of the security
agreement equivalent to a notarization, while those lawyers
trained in common law successfully took the position that registration should not have any inter partes significance. Therefore,
an unregistered security agreement is valid between the parties,
but will have a lower priority than a registered security
agreement.
2
Public Access and Searches1 1

d.

Any person may search in the registry concerning any registered interest. 124 The registrar will issue a registry search certificate with respect to any object stating all registered pertinent
information, together with a statement indicating the date and
time such information was registered or stating that there is no
information in the registry relating to this object. 125 Such a certificate is prima facie evidence that it has been issued and of the
facts recited in it, including the date and time of registration of
26
the information required by the protocol and the regulations.
121 See

See
See
124 See
125 See
126 See
122

123

id.
id.
id.
id.
id.
id.

ch. VII.
ch. VII., art. 28 (1).
ch. V, art. 23.
ch V, art. 23 (1).
ch. V, art. 23 (2).
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De-Registration

12 7

When the obligations secured by a security interest [or the
obligations giving rise to a registrable non-consensual right or
interest] have been discharged, or the condition of transfer of
title under a title reservation agreement have been fulfilled, the
obligor may, by written demand delivered to the holder of such
a registered interest, require the holder to remove the registration relating to the interest. Where a prospective international
interest or a prospective assignment of an international interest
has been registered, the intending grantor or assignor may by
notice in writing, delivered to the intended grantee or assignee
at any time before the latter has given value or incurred a commitment to give value, require the relevant registration to be
28
removed.1

4.

Default Procedure, Chapter III of the Convention129

a.

Remedies13 °

Default under Chapter III of the future Convention is not limited to the default by the charger under a security agreement
but is also intended to cover situations where the default is related to security granted by a third party. If the debtor fails to
perform substantially under the secured obligation, the chargee
has four choices: he may (a) take possession or control of such
object; (b) "sell or grant a lease of any such object; (c) collect or
receive any income or profits arising from the management or
use of any such object; or (d) apply for a court order authorizing or directing any of the above acts.'

131

The debtor and

chargee may amend these remedies in a written agreement.
Any act shall be exercised in a commercially reasonable manner
and in conformity with the procedural law of the place where
the remedy is to be granted. 132 Any additional remedies permitted by the applicable law, including any remedies agreed upon
by the parties, may be granted to the extent that they are not
inconsistent with the future Convention. 33 As long as a remedy
127 See
128 Id.
129 See

ch III.
130 See
1 See
132 See
133 See

id. ch. V, art. 26.
ch. V, art. 26 (1)(2)
Proposed UNIDROIT Convention on Security Interests, supra note 76,
id. ch.
id. ch.
id. ch.
id. ch.

III,
III,
III,
III,

art. 9.
art. 9 (1).
arts. 9, (2) (13).
art. 14.
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is not manifestly unreasonable, the parties may add remedies or
define default in an appropriate way in the security agreement.
Before the chargee sells or grants a lease without court order in
case of default of the debtor, she should give reasonable prior
written notice of the proposed sale or lease to interested persons, such as the charger or the guarantor. After default, all the
interested persons may agree or the court may order upon the
application of the chargee, that ownership of a secured object
shall vest in the chargee as satisfaction of the secured obligations, if the amount of the secured obligations is reasonably
commensurate with the value of the object."' The conditional
seller or lessor may also terminate the security agreement and
take possession or control of any object in case of default by the
conditional buyer under a title reservation agreement or by the
lessee under a leasing agreement. Self-help without court order
is only permitted where provided by applicable law of the place
where the remedy is to be granted and this contracting state has
not declared any relevant reservation. The charger may redeem
the charged object at any time up to the time of sale of the object or of the grant of an order for ownership to vest in the
chargee, by paying the full amount secured by the security interest, subject to any lease that may have been granted by the
chargee pursuant to the charger's default. In the case where a
party buys the charged object from the chargee under a sale
taking place as a result of the charger's default, the buyer takes
free of all other international interests ranking after the
chargee, either registered or not.
Interim Judicial Reliefs135

b.

The future Convention defines five different orders as interim
judicial relief, if the obligee can adduce prima facie evidence of
default by the obligor such as "(a) preservation of the object and
its value; (b) possession, control, custody or management of the
object; (c) sale or lease of the object; (d) application of the proceeds or income of the object; (e) immobilization of the object,"
none of which shall be a limitation of other forms of available
interim judicial relief under the applicable law.136 A court of a
contracting state has jurisdiction to grant interim judicial relief
134

See id. ch. III, art. 10 (1).

135 See Proposed UNIDROIT Convention on Security Interests, supra note 76,

ch. III, art. 15.
136 Id. ch. III, art. 15 (1)& (B).
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where the object is within the territory of that state or one of the
parties has its place of business within that territory or the parties have agreed to submit to the jurisdiction of that court and
the contracting state of this place has not declared a reservation
regarding available interim judicial relief under this
Convention.
Distribution of Surplus-Article

c.

9137

If the charged object is sold following the charger's default
and the amount realized by the sale is in excess of the amount
due to this chargee, the surplus should go to the holder of that
international interest ranking immediately after the charge's. 3 8
If there is no other international interest, the surplus should go
to the charger.139 If the assignee receives a higher amount than
the amount secured and reasonable costs, then unless otherwise
ordered by the court, the assignee shall pay the excess to the
holder of the assignment registered immediately after its own
or, if there is none, to the assignor of the international
0
interest.14

IV.

PROBLEM AREAS OF FUTURE CONVENTION

One of the major problems of the future Convention is the
difference between business in space and business on Earth.
While some objects of the future Convention, like airframes or
helicopters, are only tangible property, the value of a satellite
goes beyond its physical equipment and consists of a bundle of
rights and intangible properties:
1) A satellite uses certain frequencies for the up- and downlink. Frequencies are scarce resources, that are sometimes allocated in a competitive bidding process, but are more frequently
allocated by a governmental authority. Different frequencies
are used for telephone services, broadcasting, mobile telephony,
and data services. The price of exploitation of a frequency varies between the frequencies;
2) A satellite is connected via one or even several expensive
Earth station(s) with telemetry, tracking and control devices,
connected by gateways to, for example, the public-switched netSee Proposed UNIDROIT Convention on Security Interests, supra note 76,
ch. III, art. 9.
138 See id. ch. III, art. 9 (5).
139 See id. ch. III, art. 9 (5).
140 See id.
137
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work, and the satellite operator might sell or lease certain receivers to the public, such as handsets to download the transmitted
signals;
3) A satellite consists of up to 50 different transponders.
Each transponder is basically an amplifier of electronic signals
and can be operated, leased, and owned by different parties.
Since the transponder is the most valuable part of a communication satellite and very expensive to manufacture, the lessee of
the transponder needs asset-based finance;
4) Satellites have different footprints, basically the coverage
area, where signals can be downloaded depending on the technical design of the satellite and the orbital slot where the satellite is located. Obviously, a slot over the United States, Europe,
or Japan represents a different value than a slot over the Pacific
Ocean;
5) Satellites can be positioned in a geostationary circular orbit 22,300 miles over the equator covering up to 40% of the
earth's surface, or circling around the Earth in various distances
in a Low Earth Orbit (LEO), Medium Earth Orbit (MEO) or
High Earth Orbit (HEO). The location of such a parking orbit
affects the value of a satellite. Similar to frequencies, orbits are
also scarce resources and not every orbit can be used for every
means of communication, such as telephony, broadcasting, mobile telephony, or data services. Even during the lifetime of a
satellite, the orbit can be slightly changed using the remaining
fuel reserves resulting in a decreasing lifecycle.
As a consequence of the bundling of rights, interests, privileges, and properties in satellite business and the expensive
price of launching, controlling, and exploiting satellites in outer
space, private business in space can only be financed by a consortium and seldom by one single corporation. Because each
consortium member has a different reason for joining the consortium, the security interests granted by the various members
might differ as well. The manufacturer of the satellite provides
vendor financing backed by its bank and both might have a security interest in the entire satellite, while the broadcasting station and its financial institution might insist on a security
interest in the broadcasting transponder. On the other hand,
the telephone carrier and its lending bank might insist on a security interest in the transponder used for voice services, and
the launching company and its financial institution may claim a
security interest in the frequency for the up- and downlink in
the future.
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DEFINITION OF THE RELEVANT SPACE ASSETS-ARTICLE 3141

Current Practice in Space Law

Space object is the general term used in space law to cover all
objects launched by man or attempted to be launched into
outer space, such as spacecraft, satellites, and space stations including their components and launch vehicles. 142 Since it is the
broadest definition currently used in space law, this term will
also include any new commercially significant space property in
the future. We see no reason why the future Convention should
be limited to satellites or space property, since whatever requires
financing should be covered by the Convention on one side,
whereas everything which can secure a loan agreement should
be permissible for registration on the other side. As proposed
by the space industry, 43 the term "space property" is not the
best choice since the Convention should also cover security interests in rights and privileges. Moreover, it is not only security
interests in an "object" that are covered, but components of an
object as well.
A broad definition should give a convention enough flexibility to include future innovations. However, that could create
conflicts among states which do not accept any security interests
in components of property or frequencies allocated by a public
authority under their domestic public law, in particular when
one takes into account that it is fairly unclear in most countries
what kind of right or privilege is granted in a frequency to the
recipient by the respective government. Even in the U.S., the
discussions as to whether a frequency can be used to secure a
credit loan agreement have just begun in the last few years. It
might be wise to separate the definition of the space object covered by the future Convention from the main Convention into
an appendix or even a separate protocol. Such a protocol could
be amended in the future and some participating governments
could restrict their approval to certain space objects according
to their national laws. Other states with a stronger interest in
the space business would experiment with the broadest possible
definition. It would also eliminate the conflict between the common law approach which allows security interests in an ensemSee id. ch. I, art. 3.
See Article VII and VIII 1967 OST, Article 1 (d) 1972 Liability Convention,
24 UST 389, Article l(b) 1975 Registration Convention supra note 47 and Bin
Cheng, Studies in International Space Law, 1997, at 492-509.
143 See UNIDROIT 1996, Study LXXII - Doc. 26, Add. 3.
141

142
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ble of properties, like a truck fleet or a satellite system, whereas
the traditional civil law-trained lawyer would ask for a specific
description of each individual secured object.
2.

Content of the Definition

The definition of "space property" raises a number of questions which will need to be resolved in the UNIDROIT Convention or in a separate protocol on space assets. 144 For example,
should property manufactured in outer space be included
within the scope of the legal regime? How should intangible
space assets be treated? Should the legal instrument apply to
reusable launch systems? At which point in the process of manufacture or launch should space assets become subject to the
Convention?
Regardless of what becomes acceptable for the contracting
states, the definition in its broadest sense should ensure that any
object manufactured by human beings that is intended to be
located in space, whether occupied by human beings or not, is
covered by the future Convention. Interestingly, this purely
commercial issue was first addressed by the Cosmic Space
Agency of the Russian Federation for the simple reason that
Russia's highly-developed space industry needs to be financed
by foreign sources. 145 Further, the definition should not be limited to the physical space object, but should embrace all physical
equipment attached to or contained within the space property,
including transponders, 146 amplifiers, antennas and all frequencies and their polarizations allocated to this space object. The
definition should also cover all components necessary for the
operation of the space object on Earth, like computer software
communication, and the telemetry, tracking, and control devices. In addition to physical parts of the space object, the definition should include any rights, permits, or authorizations
allocated to or used by the space object for communication (upand down-links with telephone companies), launching, landing,
and any rights in the orbital position, orbital planes, trajectories,
or rights of occupation, exploration, and extraction pertaining
to other terrestrial bodies and all proceeds derived from any
144 See infra Part VIII.
145 See Comments by the Cosmic Space Agency of the Russian Federation, UNIDROIT
1996, Study LXXII - Doc. 26, at 1.
146 See Report preparedby the Unidroit Secretariat,UNIDROIT 1996, Study LXXII Doc. 27, at 14.
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space object upon the sale, use, exchange, or other disposition
or derived under an insurance coverage, especially in case of a
failed launching of a satellite. Regarding the proceeds, we
should keep in mind that many municipal real property laws accept the detachment of the proceeds (e.g., the lease) in case of a
default of the charger, since the proceeds are a derivative of the
asset itself. The same rule should apply for replacements.
3.

Identification of the Object
The future Convention currently uses the manufacturer's serial number or a similar identification mark to individualize and
separate the relevant object from other objects.'4 7 In space business, a satellite manufacturer needs financing even before the
manufacturing process has started and a serial number exists.
For identification purposes it should be sufficient that the
holder of a security interest registers in the name of the charger
with a satisfactory description of the object. If a serial number is
issued at a later stage, the register can be amended accordingly.
A sufficient description would also be helpful if security interests
in orbits, frequencies and similar intangible properties or rights
are admitted for registration.
B.

DEFINITION OF THE INTERNATIONAL INTEREST-ARTICLE 8148

1. Application of National Laws
The future Convention will not create a new security interest
or establish a new title of the charger or borrower in the relevant space object. Issue of title and ownership will still be determined by each individual jurisdiction and financiers will still
have to verify whether the chargee owns the respective object or
right in question. Ownership of space objects will be determined by the general rules of private international law and according to Article VIII of the 1967 OST on exercise of national
jurisdiction. 49 Thus, ownership of a space object is not affected
by its presence in outer space or on a celestial body or by its
return to the Earth. The Convention applies when at the time
of conclusion of the agreement that creates the international
interest, the obligor is located in a contracting state, the object
has been registered in a contracting state, or the object has an
otherwise close connection to a contracting state. Whether the
147 See infra Part VIII, Proposed UNIDROIT Convention, arts. 2-3, 8.
148
149

Id. at art. 8.
See 1967 OST supra note 41.
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Convention is applicable will be determined under private international law by the courts applying municipal law, which might
create several applicable jurisdictions in the same case. If a security agreement contains an arbitration clause, the arbitration
will designate applicable law without necessarily designating private international law of any country. The UNCITRAL Convention 150 on Receivables Financing, therefore, chose another
approach and provides for conflict of laws rules: validity and effectiveness of any right will be governed by the law chosen by
the parties of the contract. 15 1 In the absence of a valid choice,
questions regarding validity is governed by the law of the country in which the obligor has its place of business or the country
with which the contract is most closely connected.152 Unless
otherwise stated, a country is most closely connected where the
that is characteristic of
party who is to effect the performance
1 53
the contract, has its place of business.

It is the intention of the future Convention that the international interest is independent of the various categories of analogous national interest. Therefore, the international interest is
autonomous in character and as such prevails over all purely national interests. 54 The international interest is a sui generis right
in rem with its own distinctive characteristics that derived from
the future Convention and not from national systems of law:
"The intention thereby was to avoid the new interest being
mixed up with analogous interests created under individual systems of national law by the operation of the rules of private international law.'

55

In this regard, the Convention goes beyond

the approach in older conventions on security interest in movables, since it contains primarily substantive provisions rather
than just conflicts of law provisions. But, it remains to be clarified what autonomous character and independence means in
this context. If a national interest was created in a certain juris150 See Chapter VI Conflict of Laws, United Nations Commission on International Trade Law, 27th Sess., Revised articles of draft Convention on Assignment
in Receivables Financing, U.N. Doc. A/CN.9/WG.II/WP.93 (1999) <http://
www.UNICR.at/UNCITRAL/engligh/sessions/wg-10p/wp-93.htm>.
151 See id. art. 26(1).
152 See id. art. 26(2).
153 See id. art. 26(3).
154See Proposed UNIDROIT Convention on International Interests, supra note
76, art. 36.
'55 Report of the UNIDROIT Secretariat. Study Groupfor the Preparationof Uniform
Rules on International Interests in Mobile Equipment, 2nd Sess., UNIDROIT 1996,
Study LXII-Doc. 27, at 11.
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diction and becomes an international interest after registration,
does that mean that the international interest remains valid independently from the validity of the national interest? What
happens if the validity of a national interest was successfully
challenged in the country of origin? If the international interest
is independent, a second legal act would be required in order to
invalidate the international interest as well. Does that mean that
the courts of the country of origin must hold in separate rulings
that the national and international interests are not valid? What
happens if two different countries have jurisdiction under private international law and one court holds that the national interest and/or the international interest are valid and the other
country rules partly or totally to the contrary? If such a result is
feasible under the Convention, forum shopping by the plaintiff
will be the consequence.
In the November, 1997 session, 56 the UNIDROIT study
group added to the proposed Convention some new provisions,
which will result in a massive disuniform application of the Convention in the future: Article V provides for a reservation of the
contracting states for purely domestic transactions, taking into
account the location of the charged object and the location of
the parties. Article Y allows the contracting states to opt-out of
the Convention regarding leasing agreements if the charged object is situated in or controlled from its territory. Especially in
case of space objects, this provision may create additional jurisdictional hurdles, since the Earth stations of a satellite might be
located in several countries. Article Z provides for reservations
on available judicial relief in case of default by the obligor. If
such a reservation leaves the creditor without any judicial relief
in this jurisdiction, no satellite operator or manufacturer of
space objects in this country will ever get asset-based finance
from a third-country creditor. Thus, the benefits of the Convention will be greatly diminished.
Prerequisitesfor an InternationalInterest

2.

The usage of the term security interest follows common law
principles, that allow for competing interests but only exclusive
rights in property, while civil law trained lawyers are familiar
with competing and exclusive security rights in property. The
future Convention will establish the prerequisites under which a
security interest created and accepted in one jurisdiction will be156

See UNIDROIT Study Group, 4th Sess., 3-7 (November 1997).

1999]

UNIDROIT PROJECT

come an international interest recognized and protected under
international law in all states and prevailing over all purely national interests. So far, the current draft of the future Convention defines an international interest as an interest in an object
granted by the charger under a security agreement, vested in a
person who is the seller under a tide reservation agreement, or
vested in a person who is the lessor under a leasing agreement.
Interestingly, the Convention does not require any international
context for the security interest, and will therefore be applicable
in purely domestic transactions where the charger, the chargee,
and the secured object are located in the same jurisdiction, and
where even the law of this jurisdiction applies by choice of law
or otherwise. The movement of the object across national borders or different places of business as a prerequisite for an international interest was extensively discussed among UNIDROIT
members. 15 7 In the current draft, the internationality test is satisfied by the mere fact that convention-covered movables that
typically move internationally are involved. 5 Any other prerequisite or higher scrutiny would allow municipal law to prevent
the protection of the Convention since municipal law of the situs would be exclusively applicable until the equipment is
moved to another convention state.
Space business is a multi-party business. Therefore, an international interest might be granted by the charger, but vest in
the seller or buyer of a title reservation agreement and in the
lessor or lessee of a leasing agreement. We should ensure, at
least in the specific protocol on space assets, that the definition
of the charger will encompass the lessee of components of space
objects in order to allow, for example, an international interest
of the financier of the lessee of transponders. Any potential
conflicts between different chargees can be avoided by contracts. In the space business, financiers, lessees, and other parties holding an interest in a space object, frequently enter into
subordination, intercreditor or nondisturbance agreements.
They may subordinate their interest to a subsequent financier
157 See Comments by Thomas Whalen, UNIDROIT 1994, Study LXXII - Doc.9; Comments by Professor C. W Mooney, Jr., UNIDROIT 1994, Study LXXII - Doc. 10; Comments by JH.
R'ver, UNIDROIT 1994, Study LXXII - Doc. 11; Sub-Committeefor the Preparation
of a FirstDraft, UNIDROIT 1994, Study LXXII - Doc. 12.
158 See United Nations Convention on International Sales of Goods, U.N. Doc.
A/Conf. 97/19 (1981), art. 1(1980), which also covers situations of potential
internationality.
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who will provide permanent financing to the space object, or
grant a sub-interest in their interest for re-financing purposes to
financial institutions, or avoid otherwise potential conflicts. We
see no reason why some chargees should be privileged under
the future Convention and others not. If the applicable municipal law allows for other chargees, the future Convention should
not interfere with the municipal law in order to favor only some
chargees. A broader definition of chargee under the Convention will not in itself result in a debtor-based registry, as some
commentators fear, but would grant more flexibility for the future of space business. If this is not acceptable for the main
Convention, this topic should be addressed in the protocol on
space assets.
The UNIDROIT study group was very reluctant to include security interests created by operation of law under municipal law
in the future Convention.159 These security interests may include, for example, statutory liens or non-consensual liens of
the launching state for usage of the launching site or for claims
for property damages, loss of life or salvage and wreck removal,
liens for the allocation of the used frequency, and liens under a
workers compensation statute. The reason for the reluctance
was the experience with the 1948 Geneva Convention on International Recognition of Rights in Aircraft: Certain states had
not become parties to that Convention because it had the effect
of overreaching the claims of local tax authorities. In the beginning, the future Convention wanted to keep this issue open for
appropriate reservations by the signing States but finally decided to amend the Convention by Chapter VIII Non-Consensual Rights and Interests. As amended a contracting state may at
any time deposit an instrument listing the categories of municipal non-consensual rights or interests that shall be registrable
under this Convention as if the right or interest were an international interest. It is doubtful whether that is progress after the
negative experience with the overreaching 1948 Geneva Convention. Unfortunately, the new Article 38 allows non-registrable non-consensual rights or interests to have priority over
registered international interests in certain circumstances,
which will give many states the opportunity to opt out of the
Convention at any time, destroying the intended uniformity of
the Convention.
159 See infra, Part VIII, Proposed UNIDROIT Convention on International Interests art. 38.
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CHAPTERS IV, V,

AND VI

The registration of an international interest in the international registry gives public notice to all third parties. 160 Those
registering first will have priority over subsequently registered
international interests. In U.S. terminology, the future Convention is a pure race statute and provides for asset registration, as
opposed to debtor registration. Registration is not compulsory
for the creation of an international interest. As a consequence,
an unregistered international interest will be effective between
the parties of such an agreement. There is no need for a public
notice of the existence of such a security agreement between the
parties since they are already aware of it. In order to minimize
the risk of delay in registration, the proposed Convention will
provide pre-agreement registration, whereby a registration will
have temporary effect and determine priority for a certain time
period even before execution of an agreement. If an agreement
cannot be reached during this period, the registration will lapse.
1. Location of the InternationalRegistry
Which international organization is the best guardian for an
international registry for international interests? Is it the U.N.,
one of its international organizations, like the International Telecommunication Union (ITU), or a new international organization solely created for administrating the international registry?
According to Article III of the 1975 Registration Convention,
the Secretary-General of the United Nations already maintains a
register of all space objects for identification purposes. 161 The
U.N. registry contains information regarding the name of the
launching state, the registration number of the space object, the
date and territory or location of launch, basic orbital parameters-including nodal period, inclination, apogee and perigee
and the general function of the space object.
Expansion of the U.N. registry would be an efficient solution
for security interests in space property. Such a solution would
significantly alter the U.N. registry, which primarily exists for
safety purposes. The additional functions may, however, require
amendment of the Registration Convention to establish authority for the additional functions.
-6 See id. arts. 16-27.
16, See 1975 Registration Convention, supra note 47.
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Not only would the U.N. registry become greatly enlarged,
but it would have to become electronically accessible, which
would require additional funds for its operation. U.N. member
states would either have to approve an enlarged budget, or user
charges would have to be levied on users of the expanded
registry.
Alternatively, the UNIDROIT Convention could establish a
new international registry in UNIDROIT supported by the users
of the registry. Another alternative could be to join the registry
that may be created in IATA under the Protocol to the Convention on International Interests in Mobile Equipment Relative to
Airframes, Aircraft Engines, and Helicopters for aviation security interests. Yet another alternative would be for UNIDROIT to
enter into agreement with a private contractor for maintenance
of a registry.
A neutral, international public law registry like the public registries maintained by individual states would be preferable. In
the event of disputes about priorities of claims, the courts would
be most comfortable with the reliability and dependability of a
public international registry. Such a registry would establish a
uniform flow of information rather than the disuniform or diminished flow from the individual state registries. The users of
space property would be confident that such a registry would
remain uninfluenced by outside interests, such as banks or
manufacturers.
2.

Administration of the InternationalRegistry

As is the custom in many countries, the registry search should
be open for everyone. We should ensure that various search
terms are permitted, to allow for searches of the registry by the
name of the charger or the holder of an international interest,
in addition to a search for the object itself. A defective or superficial object description might result in unnecessary confusion
and does not interfere with the asset-based registration system.
Depending on the funds available, UNIDROIT gave a clear signal that the international registry system was intended to be online, with registration and amendments possible for recording
and searching from remote locations via an electronic connection. The issue of registration facilities' 6 2 established within the
borders of one or more signatories with electronic access to the
162 See infra Part VIII art. 17 para. 2, Proposed UNIDROIT Convention on International Interests.
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database of the international registry was first addressed by Professor Cuming 1 63 Any user could affect a registration, conduct a
search, or obtain expert advice in her home country. During
the drafting process of the protocol on space assets, a cost analysis should be conducted to determine the additional costs for
maintaining such remote satellite offices or to set-up an internet-based international registry. Of great concern is still how
the prompt deregistration can be encouraged by the registrar in
order to leave room for new registration of international interests in the same object. Besides increasing annual registration
fees, as occurs in many patent systems, a limited registration period with the right to renew a registration are currently under
discussion. 164

UNIDROIT has settled on a system of notice registration as
opposed to document filing. 165 The notice model is based on
the North American personal property security law system. Most
European registries, as well as the Federal Aviation Administration's security system, prefer the registration of security documents. 16 6 Notice registration will mean, however, that the

debate over how many languages to employ will become less significant. The registry might work properly with two or three languages commonly used in business world-wide, taking into
consideration that the Convention itself was drafted simultaneously in English and French.
D.

PROCEDURAL QUESTIONS IN CASE OF DEFAULT

-

CHAPTER III

1. Application of National Procedure Law
In case of default, each country shall have jurisdiction where
the object is located, or a party has its place of business. As we
pointed out, the space business is a multi-party business resulting in a multitude of jurisdictions. Because the courts will still
apply national procedure law in case of a default or in other
cases where the municipal courts make in personam orders with
respect to the international registry, we see potentially divergent
163 See Professor Ronald C.C. Cuming, Working Group to Consider the Legal and
Technical Issues raised by the Establishment of an InternationalRegistry, UNIDROIT
1996, Study LXXIIC-Doc. 1, at 5.
164 See infra art. 22 of the Proposed UNIDROIT Convention on International
Interests.
165 See id.
166 See Second Memorandum by Airbus Industrie and the Boeing Company,
UNIDROIT 1996, Study LXXII- Doc. 23, at 16.
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rulings in the same case pending in several countries. Therefore, the various countries and courts should honor and mutually recognize orders, rulings and judgments of other courts in
other countries in the same or basically the same subject matter.
2.

Taking Possession or Taking Control

In case of a default under the secured obligation, the chargee
cannot take possession (at least under a traditional meaning of
the word and according to the law in most countries) of a space
object as it is currently determined under the Convention. The
chargee can, however, take control of a space object by simply
taking command of the earth station(s) with the telemetry,
tracking, and control devices. Taking such control over the
earth station, for example, through interim judicial relief, bears
the risk of damages to the space object caused by the charg6's
inappropriate, inexperienced or negligent personnel. In order
to protect the charger, who is at this point in time still the owner
of the space object, the right to take control should be limited
in three ways:
1) the charger should have more than 50% of the total value
of the space object, or the court order should be filed in the
name of several chargers with claims exceeding 50% of the total
value of the space object; and
2) taking control over the space object should be the least
restrictive means to ensure payment under the security agreement; and
3) unless the chargee has complied with the detailed conditions ordered by court as to how to ensure the good working
condition of the space object, she should be liable for any damages to the space object. Other chargees and the charger
should have the right to request an amendment of the relevant
court conditions.
The future Convention allows a reservation to be entered to
ensure that the taking of possession requires the granting of a
court order, but these minimum rules are necessary to prevent
'forum shopping' for jurisdictions where self-help repossession
is legal and accepted.
E.

RELATIONSHIP TO OTHER CONVENTIONS

Still unresolved is the relationship the Convention shall have
in the future to other already existing local or world-wide Conventions on or affecting security interests, such as the Rome
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Convention, the Brussels and Lugano Conventions, the 1948
Geneva Convention, the Ottawa Convention, the 1967 Outer
Space Treaty, and the 1975 Registration Convention. In order
to avoid any inconsistencies and claims for breach of treaties, it
is imperative that the signing states are clearly guided on this
issue.
V. PROSPECTS FOR FUTURE UNIDROIT CONVENTION
A.

FACILITATION OF SPACE COMMERCE

An international convention on security interests in space objects would facilitate and stabilize space commerce. It would
clearly identify and make available the collateral for financial
transactions. Creditors would be more likely to lend money for
space commercial transactions because dependable and accessible (reachable) collateral would come into existence. The cost
of transactions would also be reduced because the financial risk
of space property transactions would decrease. Transactions
which were not possible or desirable prior to such an international convention now would become financially feasible.
Transaction costs would decline. Legal costs would be reduced when the law governing the transaction is made uniform
and predictable. Lawyers can then more confidently advise their
clients about the scope and nature of the applicable law. The
law of the international treaty, rather than the disparate or nonexistent laws of the many states, becomes the applicable law.
Insurance cost would also be affected. The purpose of insurance is to provide a counter to uncertainties. Insurers provide
coverage against the risks involved in a transaction and the cost
of insurance depends on the size of the risk. Insurers benefit
from greater certainty of the law because the risks being insured
become more distinctly defined. Insurers may not require a cost
allowance or may require a smaller allowance for the cost of the
uncertainty of the insured risk. Thus all parties to an insurance
contract benefit.
B.

PROBLEMS WITH THE UNDERLYING

BASIS

FOR A PROTOCOL

ON SPACE ASSETS

It is apparent from the description of the history of the
UNIDROIT project that unification of the law regarding international security interests in mobile equipment has been difficult. Neither the UNCITRAL project nor other unification
projects have succeeded. On the other hand, the international
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mobility of property has greatly increased since the UNCITRAL
project, creating an even stronger need for uniform rules on
security interests. International trade in space property was not
a factor at the time of the UNCITRAL project. At this time
space, aviation, and railway commercial interests are expressing
great need for unification of the law on security interests in mobile property affecting these areas of commerce.
International security interests in both space and aviation
commerce are linked together since the underlying basic agreement on security interests in mobile property must be executed
before the special protocols in space and aviation commerce
can be finalized. This approach emphasizes the need to succeed with the basic convention on international security interests in mobile equipment. It may also hold the two areas of
commerce hostage to the success of the basic convention, however. In the United States the space and aviation industries may
be placed in the position of persuading other industries to join,
even though these other industries do not have the same interests in a convention.
C.

RESERVATIONS AND EXCEPTIONS

Reservations and exceptions tend to be incompatible with
uniformity of law because they create disuniformity. Furthermore, they tend to be incompatible with the object and purpose
of the unification treaty.' 67 Conventions on unification of laws
seek to avoid reservations and exceptions. Nonetheless, reservations and exceptions may be absolutely necessary for the existence of a treaty on unification of law. But it is not possible to
totally reserve or except out of the basic treaty.
Without the basic convention on international interests in
mobile equipment, it would be advisable for space and aviation
industries either to join efforts to create a treaty on space and
aviation property, or to seek virtually separate treaty instruments. However, the bottom line is that the Convention for a
Protocol on space assets needs to be solidified in order for the
very worthwhile effort of the unification of the law of security
interests in space property to succeed.

167 See Vienna Convention on the Law of Treaties, Jan. 27, 1988, art. 19, 1155
U.N.T.S. 331.
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RECOMMENDATIONS

New invitations should be made to the satellite operators like
INTELSAT in Washington, European Space Agency, Iridium
Inc., Globalstar Inc., Eutelsat, and Astra as their involvement is
important to raise support from the various states. The International Telecommunication Union should be encouraged to join
because it can articulate the needs of developing countries with
a strong interest in space industry, such as Brazil, China, Saudi
Arabia, and South Africa, which are presently not actively represented in this forum.
The preamble should identify the general principles on which
the Convention is based in order to fill gaps in the text or to
avoid inconsistent interpretation of the Convention by different
courts in different jurisdictions. Examples of general principles
might be the international protection and recognition of property, ownership and security interests, good faith in international trade, the freedom of the charger to choose asset
financing, freedom of contract, and freedom to choose the applicable law and venue.
To a large extent the Convention uses the legal technical terminology of the common law system, such as legal interest, selfhelp remedies and perfection by registration. Since the adoption of the Convention by different states will require the implementation of the Convention in the existing legal system of civil
law countries as well, we see legal and political hindrances. We
would prefer, as it was suggested by commentators, the usage of
more neutral terms that are not exclusively associated with
either legal system.
VII.

CONCLUSION

As the outer space business changes from government sponsorship to private enterprise, it is increasingly dependent on private financing by the manufacturers or by financial institutions.
Private financiers need security in space equipment, enabling
them to seize control of the equipment in case of default, bankruptcy, appropriation by other creditors, fraudulent sale of the
equipment, or illicit changes in priorities among creditors. The
difficulty of the financiers' position is evident. The inherently
international nature of the space business places the risk of disuniform national legal regimes on security interests in space
equipment on them. This article shows that the outer space
business could profit greatly from a uniform legal regime pro-
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[64

tecting private financiers by creating an international registry of
security interests, and unifying the law governing financial security in space property.
Considerable progress has been made by UNIDROIT toward
creating uniform rules on international interests in space equipment. But much more needs to be done. This article comments on the work that has been done to date and discusses
many problems that still need to be resolved. A few specific issues deserve special final comment.
Space equipment should be broadly defined to extend legal
protection to space business. The definition of security interests
covered under the Convention, Article 2,168 limits international
interests in space equipment to when a security interest is (1)
granted by the charger; (2) vested in a person who is a conditional seller under a title reservation agreement; or (3) vested in
a person who is a lessor under a leasing agreement. Such a definition of international interest avoids problems caused by variances in different legal systems. It looks to the intention and
economic effect of the transaction rather than at its legal form.
Thus, the Convention shows a general preference for an international security interest as opposed to a recognition system
where a contracting state simply would be required to recognize
a security interest created under the law of another contracting
state. This approach limits the availability of choice of law rules
and approximates the U.S. practice under the UCC.
An international registry for security interests needs to be established. While the Convention would create one uniform registry for international interests, all parties would also have access
to the central database in the contracting states through satellite
offices and by electronic means.
In regard to the laws on forfeiture, the Convention chose the
traditional method of forfeiture under municipal laws. Additional provisions on forfeiture in the Convention, such as interim judicial relief and self-help, would serve to provide
uniform rules for contracting states.
In conclusion, a uniform international regime is in the interests of all parties to space business, and UNIDROIT is strongly
encouraged to complete its work on such a regime for the space
business, regardless of whether other kinds of business join.

168 See infra Part VIII.
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VIII. PRELIMINARY DRAFT UNIDROIT CONVENTION ON
INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT
(as established by the Unidroit Study Group and revised, in
accordance with a decision taken by the UNIDROIT Governing
Council at its seventy-seventh session, held in Rome from 16 to
20 February 1998, by a Steering and Revisions committee, meeting in Rome from 27 to 29 June 1998)
CHAPTER I
SPHERE OF APPLICATION AND GENERAL PROVISIONS
Article I
In this Convention the following words are employed with the
meanings set out below:
"agreement" means a security agreement, a title reservation
agreement or a leasing agreement;
"applicable law" means the law applicable by virtue of the rules of
private international law;
"assignment" means a consensual transfer, whether by way of security or otherwise, which confers the assignee rights in the international interest;
"associated rights" means all rights to payment or other performance by the obligor under an agreement or a contract of sale
secured by or associated with the object;
"buyer" means a buyer under a contract of sale;
"chargee" means the grantee of an interest in an object under a
security agreement;
"charger" means the grantor of an interest in an object under a
security agreement;
"conditional buyer" means the buyer under a title reservation
agreement;
"conditional seller" means the seller of an interest in an object
under a security agreement;
"contract of sale" means a contract for the sale of an object which
is not an agreement;
"court" means a court of law or an administrative or arbitral tribunal established by a Contracting State;
"Intergovernmental Regulator" means, in respect of any Protocol, the intergovernmental regulator referred to in Article 17
(1);
"international interest" means an interest to which Article 2 applies and which is constituted in conformity with Article 8;
"International Registry" means the intentional registry referred
to in Article 16(3);
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"leasing agreement" means an agreement by which one person
("the lessor") grants a right to possession or control of an object
(with or without an option to purchase) to another person ("the
lessee") in return for a rental or other payment;
"object" means an object of a category listed in Article 3;
"obligee" means the chargee under a security agreement, the
conditional seller under a title reservation agreement or the lessor under a leasing agreement;
"obligor" means the charger under a security agreement, the
conditional buyer under a title reservation agreement, the lessee
under a leasing agreement [or the person whose interest in an
object is burdened by a registrable non-consensual right or
interest];
"prospective assignment" means an assignment that is intended
to be made in the future, whether or not upon the occurrence of
an uncertain event;
"prospective international interest" means an interest that is intended to be created or provided for as an international interest
in the future, whether or not upon the occurrence of an uncertain event;
"prospective sale" means a sale which is intended to be made in
the future, whether or not upon the occurrence of an uncertain
event;
"Protocol" means, in respect of any category of object and associated rights to which this Convention applies, the Protocol in respect of that category of object and associated rights;
"registered" means registered in the International Registry pursuant to Chapter V;
"registered interest" means an international interest [or a registrable non-consensual right or interest] registered pursuant to
Chapter V;
"registrable non-consensual right or interest" means a right or
interest registrable pursuant to an instrument deposited under
Article 39;]
"Registrar" means, in respect of any category of object and associated rights to which this Convention applies, the person designated under Article 17(3);
"regulations" means regulations made, pursuant to the Protocol,
by the Intergovernmental Regulator under Article 17(4);
"sale" means a transfer of ownership pursuant to a contract of
sale;
"secured obligation" means an obligation secured by a security
interest;
"security agreement" means an agreement by which a charger
grants or agrees to grant to a chargee an interest in or over an
object to secure the performance of any existing or future obligation of the charger or a third person;
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"security interest" means an interest created by a security
agreement;
"surety" means any guarantor, surety or other credit insurer
under a guarantee (including a demand guarantee and a standby
letter of credit) or credit insurance given to the chargee;
"title reservation agreement" means an agreement for the sale of
an object on terms that ownership does not pass until fulfillment
of the condition or conditions stated in the agreement;
"unregistered interest" means a consensual [or non-consensual
right or] interest [(other than an interest to which Article 40 applies)] which has not been registered, whether or not it is registrable under this Convention; and
"writing" means an authenticated record of information (including information sent by teletransmission) which is in tangible
form or is capable of being reproduced in tangible form.
Article 2
1. This Convention provides for the constitution and effects
on an international interest in mobile equipment and associated
rights.
2. For the purposes of this Convention, an international interest in mobile equipment is an interest in an object of a category listed in Article 3:
(a) granted by the charger under a security agreement;
(b) vested in a person who is the conditional seller under a title
reservation agreement; or
(c) vested in a person who is the lessor under a leasing
agreement.
3. Whether an interest to which the preceding paragraph applies falls within-sub-paragraph (a), (b) or (c) of that paragraph
is to be determined by the applicable law. An interest falling
within sub-paragraph (a) does not also fall within sub-paragraph
(b) or (c).
Article 3
This Convention applies in relation to an object, and associated rights relating to an object, of any of the following
categories:
(a) airframes;
(b) aircraft engines;
(c) helicopters;
(d) [registered ships;]
(e) oil rigs;
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(f) containers;

(g) railway rolling stock;
(h) space property;
(i) other categories of uniquely identifiable object.
Article 4
This Convention shall apply when at the time of conclusion of
the agreement creating or providing for the international
interest:
(a) the obligor is located in a Contracting State; or
(b) the object to which the international interest relates has
been registered in a nationality register [, or a State-authorised
[sic] asset register,] in a Contracting State or otherwise has a
close connection, as specified in the Protocol, to a Contracting
State.
Article 5
For the purpose of this Convention, a party is located in a
State if it is incorporated or registered or has its principal place
of business in that State.
Article 6
In their relations with each other, the parties may, by agreement in writing, derogate from or vary the effect of any of the
provisions of Chapter III, except as stated in Articles 9(2)-(6),
10(2) and (3), 13(1) and 14.
Article 7
1. In the interpretation of this Convention, regard is to be
had to its purposes as set forth in the preamble,' 6 9 to its international character and to the need to promote uniformity and predictability in its application.
2. [In the interpretation of this Convention, regard is to be
had to the commentaries on the Convention and the Protocol.]
3. Questions concerning matters governed by this Convention which are not expressly settled in it are to be settled in conformity with the general principles on which it is based or, in the
absence of such principles, in conformity with the applicable
law.
16q The Preamble will be drafted in due course as agreed.
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CHAPTER II
CONSTITUTION OF AN INTERNATIONAL INTEREST
Article 8
An interest is constituted as an international interest under this
Convention where the agreement creating or providing for the
interest:
(a) is in writing;
(b) relates to an object in respect of which the charger, conditional seller or lessor has power to enter into the agreement;
(c) enables the object to be identified in conformity with the
Protocol; and
(d) in the case of a security agreement, enables the secured obligations to be identified [, but without the need to state a sum or
maximum sum secured].
CHAPTER III
DEFAULT REMEDIES
Article 9
1. In the event of default in the performance of a secured
obligation, the chargee may exercise any one or more of the
following remedies:
(a) take possession or control of any object charged to it;
(b) sell or grant a lease of any such object;
(c) collect or receive any income or profits arising from the
management or use of any such object;
(d) apply for a court order authorising [sic] or directing any of
the above acts.
2. Any remedy given by sub-paragraph (a), (b) or (c) of the
preceding paragraph shall be exercised in a commercially reasonable manner. A remedy shall be deemed to be exercised in a
commercially reasonable manner where it is exercised in conformity with a provision of the security agreement except where
the court determines that such a provision is manifestly
unreasonable.
3. A chargee proposing to sell or grant a lease of an object
under paragraph 1 otherwise than pursuant to a court order
shall give reasonable prior notice in writing of the proposed sale
or lease to interested persons.
4. Any sum collected or received by the chargee as a result of
exercise of any of the remedies set out under paragraph 1 shall
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be applied towards discharge of the amount of the secured
obligations.
5. Where the sums collected or received by the chargee as a
result of the exercise of any remedy given in paragraph 1 exceed
the amount secured by the security interest and any reasonable
costs incurred in the exercise of any such remedy, then unless
otherwise ordered by the court the chargee shall pay the excess
to the holder of the international interest registered immediately after its own or, if there is none, to the charger.
6. In this Article and in Article 10 "interested persons"
means:
(a) the charger;
(b) any surety;
(c) any person entitled to the benefit of any international interest which is registered after that of the chargee;
(d) any other person having rights subordinate to those of the
chargee in or over the object of which notice in writing has been
given to the chargee within a reasonable time before exercise of
the remedy given by paragraph 1(b) or vesting of the object in
the chargee under Article 10(1), as the case may be.
Article 10
1. At any time after default in the performance of a secured
obligation, the chargee and all the interested persons may
agree, or the court may on the application of the chargee order,
that ownership of (or any other interest of the charger in) any
object covered by the security interest shall vest in the chargee
in or towards satisfaction of the secured obligations.
2. The court shall grant an application under the preceding
paragraph only if the amount of the secured obligations to be
satisfied by such vesting is reasonably commensurate with the
value of the object after taking account of any payment to be
made by the chargee to any of the interested persons.
3. At any time after default in the performance of a secured
obligation and before sale of the charged object or the making
of an order under paragraph 1, the charger or any interested
person may discharge the security interest by paying the amount
secured, subject to any lease granted by the chargee under Article 9(1). Where, after such default, the payment is made in full
by an interested person, that person is subrogated to the rights
of the chargee.
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4. Ownership or any other interest of the charger passing on
a sale under Article 9(1) or passing under paragraph 1 of this
Article is free from any other interest over which the charg6's
security interest has priority under the provisions of Article 28.
Article 11
In the event of default by the conditional buyer under a title
reservation agreement or by the lessee under a leasing agreement, the conditional seller or lessor, as the case may be, may
terminate the agreement and take possession or control of any
object to which the agreement relates. The conditional seller or
lessor may also apply for a court order authorising [sic] or directing either of these acts.
Article 12
1. The parties may provide in their agreement for any kind of
default, or any event other than default, that will give rise to the
rights and remedies specified in Articles 9 to 11 or 15.
2. In the absence of such an agreement, "default" for the purposes of Articles 9 to 11 and 15 means a substantial default.
Article 13
1. Subject to paragraph 2, any remedy provided by this Chapter shall be exercised in conformity with the procedural law of
the place where the remedy is to be exercised.
2. Any remedy available to the obligee under Articles 9 to 11
which is not there expressed to require application to the court
may be exercised without leave of the court except to the extent
that the Contracting State where the remedy is to be exercised
has made a declaration under Article Y or in the Protocol.
Article 14
Any additional remedies permitted by the applicable law, including any remedies agreed upon by the parties, may be exercised to the extent that they are not inconsistent with the
mandatory provisions of this Chapter.
Article 15
1. A Contracting State shall ensure that an obligee who adduces prima facie evidence of default by the obligor may, pend-
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ing final determination of its claim, obtain speedy judicial relief
in the form of [one or more of] the following orders:
(a)
(b)
(c)
(d)
(e)

preservation of the object and its value;
possession, control, custody or management of the object;
sale or lease of the object;
application of the proceeds or income of the object;
immobilisation [sic] of the object.

2. Ownership or any other interest of the obligor passing on a
sale under the preceding paragraph is free from any other interest over which the chargee's security interest has priority under
the provisions of Article 28.
3. Nothing in this Article shall limit the availability of any
form of interim judicial relief under the applicable law.
CHAPTER IV
THE INTERNATIONAL REGISTRATION SYSTEM

Article 16
1. An International Registry shall be established for registrations of:
(a) international interests, prospective international interests
[and registrable non-consensual rights and interests];
(b) assignments and prospective assignments of international interests; and
(c) subordinations of interests referred to in sub-paragraph (a)
of this paragraph.
2. [The International Registry shall have international legal
personality and such legal capacity as may be necessary for the
exercise of its functions and the fulfillment of its purposes
under this Convention.]
3. Different registries may be established for different categories of object and associated rights. For the purposes of this
Convention, "International Registry" means the relevant international registry.
4. For the purposes of this Chapter and Chapter V, the term
"registration" includes, where appropriate, an amendment, extension or discharge of a registration.
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Article 17
1. The Protocol shall designate an Intergovernmental Regulator 17 to exercise the functions assigned to it by this Chapter,
Chapter V and the Protocol.
2. The Protocol may provide for Contracting States to designate operators of registration facilities in their respective territories. Such operators shall be transmitters of the information
required for registration and, in such capacity, shall constitute
an integral part of the registration system of this Convention.
The Protocol may specify the extent to which the designation of
such an operator shall preclude alternative access to the International Registry.
3. The Intergovernmental Regulator shall establish the International Registry, designate the Registrar and oversee the International Registry and the operation and administration
thereof. 171
4. The manner in which such oversight is conducted, the responsibilities of the Registrar and the operators of registration
facilities and the fees to be paid by users of the international
registration system shall be prescribed in the Protocol and/or
from time to time in the regulations.
5. The Registrar shall:
(a) operate the International Registry efficiently and
responsibly;
(b) perform the functions assigned to it under this Convention,
the Protocol and the regulations;
(c) report to the Intergovernmental Regulator on its performance of these functions and otherwise comply with the oversight
requirements specified by the Intergovernmental Regulator;
(d) maintain financial records relating to its functions in a form
specified by the Intergovernmental Regulator; and
170 The present text assumes that the Intergovernmental Regulator and the
operators of the International Registry will be different bodies. However, as indicated in the preliminary draft Protocol on Matters Specific to Aircraft Equipment, an alternative to be considered is an unitary International Registry
Authority which would act as both operator and regulator (cf. Article XVI (1) of
that text which provides as follows: Alternative A [1.-[The International Registry
shall be regulated and operated by the International Registry Authority.] [The
International Registry shall be regulated by the International Regulator and operated by the Registrar.]].
171 "It was noted by the Aircraft Protocol Group that Article 17(3) is an example of the type of provision which was envisioned as being within Article V(b) and
which may therefore find itself modified by the terms of the Protocol.
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(e) insure against liability for its acts and omissions in a manner
acceptable to the Intergovernmental Regulator.
6. The Intergovernmental Regulator shall have power to require acts and omissions which are in contravention of this Convention, the Protocol or the regulations to be rectified.
7. The Protocol and/or the regulations may prescribe the
procedures pursuant to which the Registrar and operators of registration facilities may request advice from the Intergovernmental Regulator regarding the exercise of their respective
functions under this Convention, the Protocol and the
regulations.
CHAPTER V
MODALITIES OF REGISTRATION
Article 18
The Protocol and regulations may contain conditions and requirements, including the criterion or criteria for the identification of the object, which must be fulfilled in order:
(a) to effect a registration; or
(b) to convert the registration of a prospective international interest or a prospective assignment of an international interest
into registration of an international interest or of an assignment
of an international interest.
Article 19
The information required for a registration shall be transmitted, by any medium prescribed by the Protocol or regulations,
to the International Registry or registration facility prescribed
therein.
Article 20
1. registration shall take effect upon entry of the required information into the International Registry data base so as to be
searchable.
2. A registration shall be searchable for the purposes of the
preceding paragraph at any time when:
(a) the International Registry has assigned to it a sequentially ordered file number; and
(b) the registration, including the file number, may be accessed
at the International Registry and at each registration facility in
which searches may be made at that time.
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3. If an interest first registered as a prospective international
interest becomes an international interest, the international interest shall be treated as registered from the time of registration
of the prospective international interest.
4. The preceding paragraph applies with necessary modifications to the registration of a prospective assignment of an international interest.
5. The International Registry shall record the date and time a
registration takes effect.
6. A registration shall be searchable in the International Registry data base according to the criteria prescribed by the
Protocol.
Article 21
1. An international interest which is a security interest, a prospective international interest or an assignment or prospective
assignment of an international interest may be registered by or
with the consent in writing of the charger or assignor or intending grantor or assignor, as the case may be. Any other type
of international interest may be registered by the holder of that
interest.
2. The subordination of an international interest to another
international interest may be registered by the person in whose
favour the subordination is made.
3. A registration may be amended, extended prior to its expiry or discharged, by or with the consent in writing of the party
in whose favour it was made.
[4. A registrable non-consensual fight or interest may be registered by the holder thereof].
Article 22
Registration of an international interest remains effective for
the period of time [specified in the Protocol or the regulations
as extended in conformity with Article 21 (3) [agreed between
the parties in writing]].
Article 23
1. A person may, in the manner prescribed by the Protocol
and regulations, make or request a search of the International
Registry concerning interests registered therein.
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2. Upon receipt of a request therefor, the Registrar, in the
manner prescribed by the Protocol and regulations, shall issue a
registry search certificate with respect to any object:
(a) stating all registered information relating thereto, together with a statement indicating the date and time of registration of such information; or
(b) stating that there is no information in the International
Registry relating thereto.
Article 24
The Registrar shall maintain a list of the categories of nonconsensual right or interest declared by Contracting States in
conformity with Article 40 and the date of each such declaration. Such list shall be recorded and searchable in the name of
the declaring state and shall be made available as provided in
the Protocol and regulations to any person requesting it.
Article 25
A document in the form prescribed by the regulations which
purports to be a certificate issued by the International Registry is
prima facie proof:
(a) that it has been so issued; and
(b) of the facts recited in it, including the date and time of
registration of the information referred to Article 21.
Article 26
1. When the obligations secured by a security interest for the
obligations giving rise to a registrable non-consensual right or
interest have been discharged, or the conditions of transfer of
title under a title reservation agreement have been fulfilled, the
obligor may, by written demand delivered to the holder of such
a registered interest, require the holder to remove the registration relating to the interest.
2. Where a prospective international interest or a prospective
assignment of an international interest has been registered, the
intending grantor or assignor may by notice in writing, delivered to the intended grantee or assignee at any time before the
latter has given value or incurred a commitment to give value,
require the relevant registration to be removed.
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CHAPTER VI
LIABILITIES AND IMMUNITIES OF THE
INTERNATIONAL REGISTRY
Article 27

1. Any person suffering loss by reason of any error or system
malfunction in the International Registry shall be entitled to an
indemnity in respect of such loss. The measure of liability shall
be compensatory damages for loss incurred as the result of the
act or omission.
2. The courts [of the Contracting State [s] in which the Registrar or the operators of registration facilities, as the case may be,
[is] [are] situated] shall have jurisdiction to resolve any disputes
arising under this Article.
3. Subject to paragraph 1, the International Registry, the Registrar and staff of the International Registry, the Intergovernmental Regulator and the operators of registration facilities and
the staff thereof shall, in the exercise of their functions, enjoy
immunity from legal process except:
(a) to the extent that the International Registry expressly
waives such immunity; or
(b) as otherwise provided by agreement with a State in which
the International Registry is situated.
4. The assets, documents and archives of the International
Registry shall be inviolable and immune from seizure or legal
process except to the extent that the International Registry expressly waives such immunity.
CHAPTER VII
EFFECTS OF AN INTERNATIONAL INTEREST
AS AGAINST THIRD PARTIES
Article 28
1. A registered interest has priority over any other interest
subsequently registered and over an unregistered interest.
2. The priority of the first-mentioned interest under the preceding paragraph applies:
(a) even if the first-mentioned interest was acquired or registered with actual knowledge of the other interests; and
(b) even as regards value given by the holder of the first-mentioned interest with such knowledge.
3. The buyer of an object acquires its interest in it:
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(a) subject to an interest registered at the time of its acquisition of that interest; and
(b) free from an unregistered interest even if it has actual
knowledge of such an interest.
4. The priority of competing interests under this Article may
be varied by agreement between the holders of those interests,
but an assignee of a subordinated interest is not bound by an
agreement to subordinate that interest unless at the time of the
assignment a subordination had been registered relating to that
agreement.
5. Any priority given by this Article to an interest in an object
extends to insurance proceeds payable in respect of the loss or
physical destruction of that object [and to amounts paid or payable by any Government or State entity in respect of the confiscation, condemnation or requisition of that object].
Article 29
1. An international interest is valid against the trustee in
bankruptcy of the obligor if prior to the commencement of the
bankruptcy that interest was registered in conformity with this
Convention.
2. For the purposes of this Article and Article 37, "trustee in
bankruptcy" includes a liquidator, administrator, or other person appointed to administer the estate of the obligor for the
benefit of the general body of creditors.
3. Nothing in this Article affects the validity of an international or other interest against the trustee in bankruptcy where
that interest is valid against the trustee in bankruptcy under applicable law.
CHAPTER VIII
ASSIGNMENTS OF INTERNATIONAL INTERESTS
AND RIGHTS OF SUBROGATION
Article 30
1. The holder of an international interest ("the assignor")
may make an assignment of it to another person ("the assignee") wholly or in part.
2. An assignment of an international interest shall be valid
only if it:
(a) is in writing;
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(b) enables the international interest and the object to which
it relates to be identified;
(c) in the case of an assignment by way of security, enables
the obligations secured by the assignment to be identified.
Article 31
1. An assignment of an international interest in an object
made in conformity with the preceding Article transfers to the
assignee, to the extent agreed by the parties to the assignment:
(a) all the interests and priorities of the assignor under this
Convention; and
(b) all associated rights [so far as such rights are assignable
under the applicable law].
2. Subject to paragraph 3, an assignment made in conformity
with the preceding paragraph shall take effect subject to:
(a) all defenses of which the obligor could have availed itself
against the assignor; and
(b) any rights of set-off in respect of claims existing against
the assignor and available to the obligor at the time of receipt of
a notice of the assignment under Article 33.
3. The obligor may by agreement in writing waive all or any of
the defenses and rights of set-off referred to in the preceding
paragraph.
4. In the case of an assignment by way of security, the assigned rights revest in the assignor, to the extent that they are
still subsisting, when the security interest has been discharged.
Article 32
The provisions of Chapter V shall apply to the registration of
an assignment or prospective assignment of an international interest as if the assignment or prospective assignment were the
international interest or prospective international interest and
as if the assignor were the grantor of the interest.
Article 33
1. To the extent that an international interest has been assigned in accordance with the provisions of this Chapter, the
obligor in relation to that interest is bound by the assignment,
and, in the case of an assignment within Article 31 (1) (b), has a
duty to make payment or give other performance to the assignee, if but only if:
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(a) the obligor has been given notice of the assignment in
writing by or with the authority of the assignor;
(b) the notice identifies the international interest; and
(c) the obligor does not have [actual] knowledge of any
other person's superior right to payment or other performance.
2. Irrespective of any other ground on which payment or performance by the obligor discharges the latter from liability, payment or performance shall be effective for this purpose if made
in accordance with the preceding paragraph.
3. Nothing in the preceding paragraph shall affect the priority of competing assignments.
Article 34
In the event of default by the assignor under the assignment
of an international interest made by way of security, Articles 9,
10, and 12 to 15, in so far as they are capable of application to
intangible property, apply as if references:
(a) to the secured obligation and the security interest were
references to the obligation secured by the assignment of the
international interest and the security interest created by that
assignment;
(b) to the chargee and charger were references to the assignee and assignor or the international interest;
(c) to the holder of the international interest were references
to the holder of the assignment; and
(d) to the object included references to the assigned rights
relating to the object.
Article 35
Where there are competing assignments of international interests and at least one of the assignments is registered, the provisions of Article 28 apply as if the references to an international
interest were references to an assignment of an international
interest.
Article 36
Where the assignment of an international interest has been
registered, the assignee shall, in relation to the associated rights
transferred by virtue of the assignment, have priority over the
holder of associated rights not held with an international interest to the extent that the first-mentioned associated rights related to:
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(a) a sum advanced and utilized for the purchase of the
object;
(b) the price payable for the object; or
(c) the rentals payable in respect of the object; and the reasonable costs referred to in Article 9(5).
Article 37
1. An assignment of an international interest is valid against
the trustee in bankruptcy of the assignor if prior to the commencement of the bankruptcy that assignment was registered in
conformity with this Convention.
2. Nothing in this Article affects the validity of an assignment
of an international interest against the trustee in bankruptcy
where that interest is valid against the trustee in bankruptcy
under the applicable law.
Article 38
1. Subject to paragraph 2, nothing in this Convention affects
rights or interests arising in favor of any person by operation of
principles of legal subrogation under applicable law.
2. The priority between any interest within the preceding paragraph and a competing interest may be varied by agreement in
writing between the holders of the respective interests.]
CHAPTER VIII
NON-CONSENSUAL RIGHTS AND INTERESTS
Article 39
1. A Contracting State may at any time in an instrument deposited with the depository of the Protocol list the categories of
non-consensual right or interest which shall be registrable
under this Convention as regards any category of object as if the
right or interest were an international interest and be regulated
accordingly.
Article 40
A non-consensual right or interest (other than a registrable
non-consensual right or interest) which under the law of that
State would have priority over an interest in the object
equivalent to that held by the holder of the international interest (whether in or outside the insolvency of the obligor) has pri-
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ority over the international interest to the extent, and only to
the extent that:
(a) such priority is set out by that State in an instrument deposited with the depository of the Protocol and that instrument
has been deposited with the depository prior to the time when
the registration of the international interest takes effect; and
(b) the non-consensual right or interest would, under the domestic law of that State, have priority over a registered interest
of the same type as the international interest without any act of
publication.]
CHAPTER X
APPLICATION OF THE CONVENTION TO SALES
Article 41
[The Protocol may provide for the application of this Convention, wholly or in part and with such modifications as may be
necessary, to the sale or prospective sale of an object.]
CHAPTER XI
JURISDICTION
Article 42
1. A court of a Contracting State has jurisdiction to grant judicial relief under Article 15(1) where:
(a) the object is within [or is physically controlled from] the
territory of that State;
(b) [of the parties] [the defendant] is located within that territory; or
(c) the parties have agreed to submit to the jurisdiction of
that court.
2. A court may exercise jurisdiction under the preceding paragraph even if the trial of the claim referred to in Article 15(1)
will or may take place in a court of another State or in an arbitral tribunal.
Article 43
A court of a Contracting State to which Article 42(1) applies
has jurisdiction in all proceedings relating to this Convention,
but no court may make orders or give judgments or rulings
against or purporting to bind the International Registry.
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CHAPTER XII
RELATIONSHIP WITH OTHER CONVENTIONS
CHAPTER XIII
OTHER FINAL PROVISIONS
Article U
1. This Convention enters into force on the first day of the
month following the expiration of six months after the date of
deposit of the .

.

. instrument of ratification, acceptance, ap-

proval or accession but only applies as regards any category of
object listed in Article 3:
(a) as from the time of entry into force of the Protocol;
(b) subject to the terms of that Protocol; and
(c) as between Contracting States Parties to that Protocol.
2. This Convention and the Protocol shall be read and interpreted as a single instrument.
Article V
A Contracting State may declare at the time of signature, ratification, acceptance, approval of, or accession to the Protocol
that it will not apply this Convention in relation to [a purely
domestic transaction]. Such a declaration shall be respected by
the courts of all other Contracting States.
Article W
[Insert provision for accelerated procedure to finalize further
Protocols]
Article X
A Contracting State shall declare at the time of ratification,
acceptance, approval of, or accession to the Protocol the relevant "court" or "courts" for the purposes of Article 1 of this
Convention.
Article Y
1. A Contracting State may declare at the time of signature,
ratification, acceptance, approval of, or accession to this Convention or the Protocol that while the charged object is situated
within or controlled from its territory the chargee shall not
grant a lease of the object in that territory.
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2. A Contracting State may declare at the time of signature,
ratification, acceptance, approval of, or accession to this Convention or the Protocol that any remedy available to the obligee
under Articles 9 to 11 which is not there expressed to require
application to the court may only be exercised with leave of the
court.
Article Z
A Contracting State may declare at the time of signature, ratification, acceptance, approval of, or accession to this Convention or the Protocol that it will not apply the provisions of
Article 15, wholly or in part.

